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Current Topics. 
Latin Tags. 


WHILE no educated persons, especially those belonging to | 


the legal profession, would venture to deny the value of at 
least a working knowledge of the Latin language, they may 
at the same time sympathise with the protest recently made in 
the House of Lords by LoRD WRIGHT against the importation 
into legal arguments of various Latin tags, such as ‘‘ causa 
causans ’’ and ‘‘ causa sine qua non,”’ which, as he said, are 
apt to distract the mind of the tribunal from its plain duty, 
namely, ‘to apply the principles of English law to the 
realities of the case.”’ ‘‘ Causa causans,”’ as he proceeded to 
point out, is supposed to denote a cause which causes, while 
*“ causa sine qua non”’ is treated as a cause which does not, 
but is something which is merely an incident which precedes 
in the history or narrative of events, but as a cause is not in 
at the death, and hence is irrelevant. He added, what most 
of us will readily accept, that English law can formulate in 
its own language expressions which more fitly state the 
problem for solution. 
advice given long ago by a venerable practitioner to a young 
member of the Bar who had asked for some hints as to 
gaining the ear of the court, namely: ‘‘ Say what you have 
ang say, don’t quote Latin, and sit down.’’ No bad 
advice. 


Court of Appeal: Failure to Lodge Papers. 


Scott, L.J., at the sitting of the Court of Appeal last 
Tuesday, made a statement concerning the failure in a 
number of cases to lodge the necessary papers with the court. 
Of four cases in the list on that day the necessary papers for 


Billeting Costs of Refugees: Recovery. 


A CIRCULAR (No. 2108) has recently been sent to the appro- 
priate authorities by the Ministry of Health on the recovery 
from refugees who are in a position to support themselves of 
all or part of the cost of providing them with board and 
lodging in billets. The Minister of Health, it is intimated, is 
of opinion that the most satisfactory course is to ask that 
recovery may be made (as in the case of recoveries on account 
of evacuated children) by the public assistance authority for 
the area in which the head of the family resides. These 
authorities are, however, urged in collaboration with the war 


| refugees and with the aid of those who acted as interpreters in 


connection with the reception of refugees to exercise reasonable 
discretion in dealing with each particular case. Refugees who 
find employment and may be assumed to be in a position to 
make full provision to maintain themselves and their families, 
and refugees who possess adequate means (whether in employ- 
ment or not) will, it is thought, generally desire to find their 
own accommodation and arrangements should accordingly be 


. f : made for the billeting or provision of accommodation under 
This brings to mind the wholesome | ; P 


the Government scheme to be terminated forthwith unless 
such persons are unable to find other accommodation. In the 
latter case the public assistance committee should take steps 
to see that the cost of the billeting or accommodation is 
recovered week by week. Where the means of the refugees 
are insufficient to provide support for more than a few weeks, 
the public assistance committee, after consultation with the 
war refugee committee, if necessary, is to exercise its discretion 
with a view to recovering such part of the billeting allowance 
as may be appropriate. A form of questionaire, to be 


| completed by the head of each family or by each refugee who is 
| not a dependant of another, has been prepared with a view to 


the use of the court had been lodged with the court in only | 


one case, although notice had been given on 8th August that 
appeals from county courts would be taken on 20th August. 
The learned lord justice also drew attention to a complaint 
which had been made by a party concerned in one of the 
cases referred to that no one had been present on the previous 


day to receive a consent in an appeal it was desired to | 
withdraw from the list on the ground that it had been settled. | 


In regard to this complaint, his lordship pointed out that 
notice had been given some time ago that the court would 
not sit on Mondays, it being unnecessary for it to sit for 
more than four days a week, having regard to the number 
of appeals to be heard. Reverting to the earlier point, 
Scorr, L.J., said that the failure to lodge the papers in cases 
which were in the list was treating the court with great 
discourtesy, and litigants, through their solicitors, had 


brought a great deal of trouble on themselves when the court | 


was trying to help them to get their cases disposed of by 
sitting at that time of the year. He should like to make the 
general announcement that, if papers in cases were not lodged 
in due course, the cases would be struck out of the list. The 
matter was duly reported in The Times of 21st August, from 
which the foregoing information has been derived. 


ascertaining the financial resources of those for whom provision 
is still being made under the Government scheme. The 
circular suggests that the billeting authorities should be asked 
to arrange for distribution of these forms to all refugees 
falling within the categories above described through the 
War Refugees Committees who are to examine the particulars 
furnished and comment upon them. The forms are then to 
be returned to the public assistance authorities for considera- 
tion, and, if it appears that billeting or the provision of 
accommodation under the Government scheme should be 
terminated, the billeting authority is to be notified. Billeting 


| should not, however, be discontinued merely because a single 


man has some £5, or the head of a family some £10, in his 
possession as a reserve against contingencies. Retrospective 
recovery should not, it is said, be demanded, though refunds 
should not be refused. For the purpose of determining 
the amount recoverable when a refugee and his family are 
accommodated in an empty house, the circular states that the 
cost should be assumed to be 5s. per week for each adult 
and each child of fourteen and over, and 3s. per week for each 
child under fourteen. Amounts recovered are to be specially 
recorded and remitted to the department. The estimated 
cost of collection may be deducted. 
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The Black-out : Highway Obstructions. 


READERS will remember that in Wodehouse v. Levy and 
St. Marylebone Borough Council, which was referred to in these 
columns in our issue of 10th August, the Court of Appeal held 
that where the statutory obligation to light a street refuge 
had been repealed by the Lighting (Restrictions) Order, 1939, 
a local authority was under no obligation to light the refuge 
at common law. In that case Lord Justice MACKINNON 
recalled that he had been reported as saying in Greenwood v. 
Central Service, Co., Ltd., and St. Marylebone Borough Council, 
56 T.L.R. 944; 84 Son. J. 489: ‘* No doubt, however, there 
would remain a common law obligation upon the council, 
having erected an obstruction on the highway, to use reason- 
able care to prevent that obstruction from becoming a danger 
to persons using the highway.’’ The learned lord justice 
went on to say that if he had an opportunity of revising his 
judgment before it was published he would have said: 
‘* If there was some obligation to use reasonable care . Y 
Wednesday’s Times contains a note on a case _ before 
HUMPHREYS, J., in which the plaintiff claimed damages in 
respect of personal injuries sustained as the result of walking 
into a sandbin, which, he alleged, was not visible to him as an 
obstruction during the black-out. The defendants denied 
liability and alleged that the plaintiff had been guilty of 
contributory negligence. The learned judge observed that 
there was a duty on the defendants, despite the absence of 
lighting regulations, to take some steps to prevent danger to 
persons using the highway. That could have been done by 
putting a big splash of paint or whitewash on the sandbin. 
The mere fact that a corporation were absolved from their 
duty of lighting the streets did not absolve them from any 
other duty imposed on them by the common law of seeing that 
persons walking about the streets were not unduly incon- 
venienced or subjected to accident by any carelessness on 
the part of the corporation. The learned judge therefore 
awarded damages, but in granting a stay of execution pending 
notice of appeal, observed that there would probably be a 
great number of such cases, and that it was desirable that there 
should be a ruling from higher courts on the question. The 
plaintiffs in the two cases first mentioned were passengers in 
taxi-cabs which collided with unlighted bollards on street 
refuges, and the problem before the court differed in several 
respects from that confronting HUMPHREYs, J., in the case 
last referred to. 


Motor Vehicle Licences : Leave Permits. 


SEcTION 8 (1) of the Finance Act, 1940, provides fer the 
issue to members of the Armed Forces of the Crown of permits 
authorising the use of vehicles on roads during leave, 
notwithstanding that no licences in respect of such vehicles 
are in force under s. 13 of the Finance Act, 1920. Under the 
following subsection the leave mentioned is restricted to 
(a) leave from service at a place which’‘is outside the United 
Kingdom, the Isle of Man and the Channel Islands, (b) leave 
from service in the Orkneys, the Shetlands or the Hebrides, 
(c) leave from service afloat, or (d) leave from service as a 
member of an aircraft operational crew or as one of the 
flying personnel of a first line squadron of the Fleet Air Arm. 
The Chancellor of the Exchequer was recently asked in the 
House of Commons whether he would take steps which would 
enable a concession to be granted to members of the Fighting 
Services on leave in this country to drive an unlicensed motor 
car. Sir KINGSLEY Woop, in reply, recalled that leave 
permits to drive unlicensed cars could be granted to members 
of the Armed Forces on leave from such service as was 
specified in the above-mentioned subsection of the Finance 
Act, 1940. With regard to the suggestion that the law should 
be amended so as to enable permits to be issued to all members 
of the Armed Forces on leave, irrespective of the service from 
which they were on leave, the Chancellor of the Exchequer 
said that such a concession would be a serious matter from 
the revenue point of view, That, however, was not the 
only difficulty to which the proposal gave rise. Leave permits 
carried with them the privilege of a ration of petrol sufficient 
for 300 miles of motoring. A wide extension of the conditions 
of eligibility for leave permits would, therefore, make it 
necessary either to reduce that privilege or to import more 
petrol. There were, moreover, other considerations which 
would make it inadvisable in present conditions to take 
action which would lead to an increase in private pleasure 
motoring. He therefore regretted that he could not see his 
way to accept the proposal. Asked, further, whether he did 
notrecall that he admitted the principle of the concession in his 
last Finance Billand whether he thought that the mere transfer 
of the British Expeditionary Force back to this country 
should make any difference, Sir KINGSLEY Woop replied : 
‘Yes... I think the considerations I have mentioned 


show that to be so.”’ 





Preservation of the Countryside. 


IN our last issue we made brief reference to the memorandum 
emanating from the Council for the Preservation of Rural 
England which sets forth the policy to be pursued by that 
body during the war. The thirteenth annual report of the 
council deals with its recent activities in which war-time 
problems play a prominent part, and the report affords a 
useful illustration of the application of the principles 
enunciated in the memorandum. The report states that the 
results of the council’s work during the past year have been 
successful. Disappointment is expressed that the prospect 
of a National Parks Committee endowed with Government 
funds had to be postponed, though everything is ready for a 
renewal of activities in this direction when the war is over. 
Reference is made to the orderly development secured in 
recent years in consequence of the work of local authorities 
under the Town and Country Planning Act, 1932, and it is 
pointed out that the council continues to co-operate with the 
local branches and other organisations which, with the help 
of planning authorities, are doing everything possible to 
safeguard potential national park areas from all but absolutely 
essential encroachments. Where it has been found necessary 
to invade such areas, the council, it is stated, has been consulted 
on behalf of the various departments concerned. The 
report urges that the importance of safeguarding the English 
countryside has increased rather than diminished in time of 
war, and while duly recognising the necessary encroachments 
made by the Defence Departments criticises what is described 
as the dispersal of industry into hitherto unspoilt country, 
often recklessly conceived and resulting in damage which 
cannot be repaired. Mention is also made of the siting of 
dwellings for the housing of evacuated people and the provision 
of the necessary services. All these problems have necessitated 
the constant vigilance of the council. Since the outbreak of 
war, it has been asked for reports on twelve major projects 
connected with the establishment of munition factories, Army 
depots, camps, and other centres in rural areas. The report 
states that the council’s representations have always received 
careful consideration, and that satisfactory adjustments have 
frequently been made to the mutual advantage of all concerned. 
It is urged, however, that the encroachments on good agricul- 
tural land have been very serious, and that this is all the more 
reason why the exodus of private firms should be strictly 
controlled. Such firms, it is said, ought not to be allowed 
to acquire sites in rural areas if suitable sites are available 
in industrial zones, as is nearly always the case. Certain 
counties are named as having suffered acutely in this direction 
and the council’s branches in those districts have been kept 
correspondingly busy. 


Bank Balance Sheets. 

THE President of the Board of Trade was recently asked in 
the House of Commons whether he was aware that the balance 
sheets published by banks did not, in fact, give a true return 
as they did not reveal the extent of authorised overdraft ; 
and whether, as the concealment of any relevant figure was 
a breach of the Companies Act, 1929, he would consider taking 
steps to regularise the present practices. In reply the 
President of the Boatd of Trade said that s. 124 of the 
Companies Act, 1929, required that every balance sheet of a 
company should contain its liabilities and assets, together 
with such particulars as were necessary to disclose their general 
nature. He also recalled that the same section requires the 
auditors to report whether, in their opinion, the balance sheet 
is properly drawn up so as to exhibit a true and correct view 
of the state of the company’s affairs. ‘‘ I am advised,’’ he 
said in conclusion, ‘‘ that the present practice in regard to 
balance sheets published by banks strictly conforms to these 
statutory requirements.” 


Limitation of Supplies Orders. 

READERS will recall the general nature of the Limitation 
of Supplies Orders which were referred to in these columns a 
few weeks ago. The Chancellor of the Exchequer was recently 
asked in the House of Commons whether, in view of the 
restricted buying likely to follow the imposition of the 
purchase tax he would, at the appropriate date, consult with 
the President of the Board of Trade with regard to the possi- 
bility of the cancellation of the Limitation of Supplies Order. 
In reply Sir KINGSLEY Woop pointed out that the objects 
of the two measures were not identical and did not cover 
the same field. The purchase tax was designed to create 
additional revenue, while the Limitation of Supplies Orders 
aimed at securing the utilisation of the country’s productive 
resources, in relation to the import of raw materials, to the 
best national advantage by diverting them to the munition 
industries and the export trade, except in so far as they were 
necessary for maintaining essential home needs. 
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Adverse Possession and the Hire-Purchase 
Act, 1938. 


BEFORE the coming into operation of the Hire-Purchase Act, 
1938, the basis of all actions of detinue, without exception, 
had to be a request for the return of the goods alleged to be 
detained, and a wrongful refusal or neglect to return them 
(Clements v. Flight (1846), 16 M. & W. 42). In the case of 
actions for damages for conversion, evidence of demand and 
refusal is only one of the methods of proving an unjustifiable 
act inconsistent with the rights of the owner. Section 10 of 
the Act provides an exception to the rule in detinue, in cases 
to which the Act applies (see s. 1). In such cases, in an action 
by an owner of goods which have been let under a hire- 
purchase agreement to enforce a right to recover possession 
of the goods from the hirer, where the owner proves that, 
before the commencement of the action and after the right 
to recover possession of the goods accrued, the owner made 
a request in writing to the hirer to surrender the goods, the 
hirer’s possession of the goods shall, for the purpose of the 
owner’s claim to recover possession thereof, be deemed to be 
adverse to the owner. Nothing in the section is to affect a 
claim for damages for conversion. The object of the section 
was to substitute a new basis for certain actions of detinue, 
i.e., a Mere written request to surrender the goods. 

How far has this section altered the existing law? For 
example, is it still good law in the cases to which s. 10 applies 
that the demand must be absolute and not qualified, such as 
a demand to deliver up a gun “in the same plight as it was 
in when delivered to you’? (Rushworth v. Taylor (1842), 
3 Q.B. 699). The court in that case based its decision that 
there was no conversion on the fact that refusal was a refusal 
to repair, as otherwise literal compliance with the demand 
was impossible. How far is a request to surrender the goods 
at a place other than the hirer’s premises a valid request 
within s. 10? If the question had arisen before the Act came 
into operation it might well have been argued that it was a 
qualified request to surrender and could not be complied 
with except by doing something which the hirer was not 
bound by law to do, i.e., he is not bound to return the goods 
to the owner’s premises but oniy to have them ready for the 
owner to come and fetch them (Elsey & Co., Ltd. v. Hyde, 
Jones and Proudfoot, ‘‘ Notes on Hire Purchase Law,” p. 107). 

These questions were recently argued before the Court of 
Appeal in Smart Brothers, Ltd. v. Pratt and Another, 84 Sou. J. 
165. Briefly; the facts were that hire-purchase agreements 
had been brought to an end owing to the hirer’s being in 
arrears with his payments, a representative of the owners 
having attended at the hirer’s home and orally requested the 
return of the goods. The Hire-Purchase Act, 1938, applied, 
and more than one-third of the hire-purchase price had been 
paid, so that it was necessary for the owners to enforce their 
right to recover possession by action, as other methods were 
excluded by s. 11 of the Act. They accordingly sent through 
their solicitors a letter to the hirer, referring to goods ‘‘ in 
respect of which you are in arrear with your payments,’ and 
continuing: ‘‘ You must, therefore, please treat this letter as 
a formal notice determining the hiring of the said goods, and 
that our clients through ourselves hereby request the surrender 
thereof. Please take notice that unless not later than Tuesday 
next, the 9th instant, you pay the above-mentioned arrears, 
immediate proceedings will be commenced against you to 
recover possession of the goods.” 

The county court judge gave judgment for the hirer in an 
action for detinue. His grounds were (1) the written request 
did not comply with s. 10 because it was equivocal, implying 
that if the arrears were paid the hirer might retain the goods ; 
(2) a hirer was only bound to deliver goods to the owner at 
the hirer’s own address and much clearer language than that 
of s. 10 would be needed to alter the law as thus stated. 

The Court of Appeal reversed this decision. They held that 
the effectiveness of the categorical request to return the goods 
was not impaired by the locus poenitentiae or conditional 
privilege bestowed on the hirer of retaining them if she paid off 
the arrears, and that nothing in s. 10 required the owner to 
proceed, after the written request, with a van or other vehicle to 
the hirer’s premises to take away the goods. Two interesting 
points were made in the judgments. Luxmoore, L.J., 
pointed out that in the absence of s. 10 a request for the 
surrender of the goods might be followed by a refusal grounded 
on the disability of the owner to recover possession otherwise 
than by action. This, in the absence of the evidentiary 
provision of s. 10, would effectively and absolutely bar the 
owner’s right to recover possession of the goods in cases 
where s. 11 applied. It was therefore impossible to read into 
s. 10 the necessity of following up the written request with 
a formal demand for possession, as suggested by the county 











court judge. The matter was left more open by Tucker, J. 
He said that he thought that the matter which really troubled 
the county court judge was whether the request in writing 
to surrender the goods might be said to be satisfied if the hirer 
was called upon to send the goods several hundreds of miles 
by rail to the premises of the owners. In view of the particular 
request in the letter from the plaintiffs’ solicitors, Tucker, J., 
held that this question did not arise in this case. The 
possibility of it arising in some future case must not be 
overlooked. 

It might be argued in such a case that a request to a person 
to do something which he is not legally bound to do is no 
request. For example, a request to surrender the goods to 
the owner at his premises would in reality, no matter how near 
the owner’s premises may be, be a request which is essentially 
different from the request contemplated by s. 10 of the Act, 
which can only be a request to do something which the hirer 
is already legally bound to do. Put in another way, it is a 
request to do something to the goods before delivering them 
up to the owner, namely, to transport them to the owner’s 
premises. Such a request, it would be submitted, is precisely 
the same in principle as the request to repair in Rushworth 
v. Taylor, supra. It might even be said that it is a request 
to transport the goods, just as it was successfully said in 
Rushworth v. Taylor that a refusal to return the gun in the 
same condition as it was received was in reality a refusal to 
repair the gun. It would appear to follow logically that a 
request which could by any possibility be interpreted as a 
request to transport the goods would not be a proper request 
within s. 10. 

A little light is thrown on the matter by Sharp v. Pratt, 
3 C. & P. 34, the headnote to which puts the point decided in 
the case with admirable clarity. It states: ‘If a person 
who has possession of another’s goods is desired by the owner 
to send them to a particular place, and he not only refuses to 
send them to that place, but says generally that he will not 
deliver them up, unless payment of a debt due from the owner 
to him is guaranteed ; such general refusal is evidence of a 
conversion, although he might not be bound to send the goods 
to any particular place.’”’” Brougham argued for the 
defendant that a refusal to carry the goods to a specified 
destination was no conversion. Lord Tenterden, C.J., said : 
‘* T think there is a sufficient demand and refusal in this case. 
The defendant’s answer is not that he will not send the goods 
to Messrs. Cork and Spain, but he tells the attorney’s clerk 
that he will not deliver them up; and this is followed by 
his telling Mr. Spain that he will deliver them up, if Mr. Spain 
will guarantee his demand upon the plaintiff; which 
Mr. Spain very properly refuses to do.’’ Brougham then 
proceeded to ask whether, taking it that there is a refusal, his 
lordship thought that a sufficient demand had been proved. 
Lord Tenterden, C.J., said, ‘‘ Yes, I do.’’ In view of the 
headnote and the statement in the judgment that “ the 
defendant’s answer is not that he will not send the goods to 
Messrs. Cork and Spain,’’ all that this case seems to mean is 
that the demand may be good, but if the defendant replies : 
‘*T have the goods; kindly call and collect them,’ there will 
be no conversion. In other words, it is a quastion of fact 
whether his reply indicates a complete refusal to return the 
goods and consequently a conversion, or a refusal to transport 
them accompanied by willingness to surrender them at his 
Own premises. 

It is quite true, as the Court of Appeal said, that s. 10 does 
not require the owner to proceed, after the written request, 
to the hirer’s premises with a van or other vehicle to take 
away the goods. On the other hand, if this means that the 
hirer can avoid having an action of detinue brought against 
him only by agreeing to transport the goods to the owner’s 
premises, the statute is interpreted as doing something which 
it cannot otherwise do except by express words, namely, 
it is taking away the right of the hirer with regard to the 
manner of surrender of the goods. As is clear from the 
judgment of Tucker, J., in Smart Bros., Ltd. v. Pratt, that 
question did not really arise in that case, and any remarks 
on the subject by MacKinnon and Luxmoore, L.JJ., must 
be treated as obiter. It is submitted that the true view is 
that, even if a request to deliver up the goods at the owner's 
premises is a good request, an intimation by the hirer that the 
goods are available at his own premises for collection is a 
sufficient acceptance of the request to take the case out of 
s. 10 of the Act. 





The following promotions and transfers have been announced by the 
Colonial Legal Service: T. A. Brown, Crown Counsel, Gold Coast, 
Solicitor-General, Kenya; R. S. Jerrreys, Resident Magistrate, 
Northern Rhodesia, Judge of the Protectorate Court, Nigeria ; 
J. D. Kirwan, Deputy Registrar, High Court, Resident Magistrate, 
Uganda. 
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A Conveyancer’s Diary. 
Inheritance (Family Provision) Act, 1938. 


A Goop deal has already been said before in this column 
and elsewhere in this journal regarding the Inheritance 
(Family Provision) Act, 1938. The Act has now been in 
force rather more than a year and at least two cases have now 
been decided under it. It will be well to examine them, since 
in administering this Act we are moving into country so far 
completely unknown to English lawyers. 

It will be recollected that the Act permits the Chancery 
Division, within rather narrow limits, to re-make the will of 
an unduteous testator. [For the present purpose it is beside 
the point that the Act is so framed as to prevent any testator 
who means to evade it from having any difficulty in doing so.] 
The jurisdiction arises in cases where the court is satisfied 
that the will does not make reasonable provision for the 
maintenance of any ‘‘ dependant.’’ A dependant is defined 
to mean a spouse, an infant son, a daughter who has not been 
married, or a son or daughter incapable of maintaining himself 
or herself by reason of some mental or physical disability. 
The powers of the court are limited to granting maintenance 
in the form of periodical payments to any dependant until 
he or she ceases to be within the definition of dependant 
(in the case of a spouse, the provision must cease -on 
re-marriage). The most that can be allowed is two-thirds 
of the annual income if the testator leaves a spouse and one 
or more other dependants, or half the annual income if the 
testator leaves a spouse only or only dependants other than a 
spouse. Where the net value of the testator’s estate is 
£2,000 or less the court can make allowances out of capital, 
but capital cannot otherwise be applied. Section 1 (1) 
of the Act says that what the court may order is ‘ such 


reasonable provision as the Court thinks fit .. . for the 
maintenance of”? the dependant or dependants. The court 
‘ : 

as it 


may impose such ‘‘ conditions or restrictions, if any,’ 
thinks fit. 

By the Rules of the Supreme Court (No. 1), 1939 (S.R. & O., 
1939, No. 804), anew Order was inserted in the rules, numbered 
Ord. 54¥. Thereunder applications under the Act were to be 
made on originating summons inter partes in the Chancery 
Division intituled in the matter of the estate of the testator 
in question. The only defendant who has to be joined in the 
initial originating summons is the personal representative 
(r. 2). No step is to be taken after appearance until a 
summons for directions under r. 3. On that summons the 
court has to find out in general terms what the applicatign 
is about and has to direct what other persons are to be added 
as defendants ‘“‘ as being interested in the relief claimed or to 
represent classes of persons so interested.” The evidence 
is to be by affidavit (r. 7), but under r. 9 any deponent may be 
required to attend for cross-examination. Under r. 11 the 
summons is to come in the non-witness list for hearing in 
court, but if the judge is of the opinion that “ in the interests 
of justice the evidence or any part of it should not be given 
in open court”? the judge may adjourn the hearing or any 
part of it into chambers. 

Two points arose in Re Vrint [1940] W.N. 2838. In that case 
the testator left a widow and one child, a son already of age. 
He left his whole property absolutely to a Mr. Swain. The 
widow had no income except the widow’s pension of 10s. a 
week. She took out a summons under the Act. Her applica- 
tion was dismissed with costs. Bennett, J., did not give this 
decision on the wider merits of the case and expressly stated 
that he decided the case solely on the ground that the Act 
was passed to provide reasonable maintenance out of the 
estate of a testator for his dependants. It was not an Act 
merely to provide legacies. The report proceeds as follows : 
‘* in the case of an estate of £138 14s. 10d. it was not reasonable 
to apply to the court for maintenance.’’ The decision certainly 
seems to be a peculiar one. It is true that the income from 
£138 would be very small, and it is true that half of 
it would be smaller still, but to a poor widow with 10s. a 
week every little helps. Moreover, the Act itself contemplates 
in s. 1 (4) that the capital of the estate may be used for 
‘* maintenance ”’ (whatever that means) if the estate is under 
£2,000. Even if the estate is over £2,000, it is somewhat 
ridiculous to talk of maintenance out of two-thirds or half 
of its income if it is only just over £2,000, assuming that 
maintenance is used in the usual spacious Chancery sense. 
If £138 14s. 10d. is too small a sum to make an application 
reasonable, at just what point between that figure and £2,000 
does it become “‘ reasonable ’”’ and therefore possible to make 
an application under the Act ? This point will require a good 


deal more elucidation in future cases. 

It will be recollected that the Act provides (s. 1 (7)) that 
the court is to have regard to the testator’s reasons, so far as 
ascertainable, for making the dispositions made by his will, 
and the court ‘‘ may accept such evidence of those reasons as 





it considers sufficient, including any statement in writing 
signed by the testator and dated.’’ In Re Vrint the widow 
had taken proceedings for maintenance against the testator 
in the police court in 1935, and in contemplation of the 
hearing the testator’s solicitors had prepared a proof of the 
evidence which the testator was proposing to give. There 
was evidence that the testator had seen this proof and had 
returned it without correction, but unsigned and without a 
covering letter. Presumably this document threw some light 
on the motives of the testator in excluding his wife from his 
bounty. It was tendered in evidence on the application under 
the Inheritance Act. It obviously was not evidence of any- 
thing at all in the ordinary legal sense, nor (since it was not 
signed or dated) was it within the specific provision to be 
found in s. 1 (7). Further, since it was not signed or initialled 
it was not admissible under s. 1 of the Evidence Act, 1938. 
Bennett, J., however, was prepared to admit the document 
for what it was worth on the ground that s. 1 (7) allowed him 
to consider any ‘ evidence’’ which he thought relevant ; 
he did not consider that ‘‘ evidence ’’ here means evidence in 
the ordinary legal sense. On the face of it, this decision is 
rather unsatisfactory as it throws open the gate to all sorts 
of doubtful matter. But, in practice, it is probably desirable : 
these cases are only heard in the Chancery Division or the 
Palatine Courts (s. 5 (1)), where the judge is quite capable 
of understanding whether or not any weight is to be attached 
to documents which he may happen to see: it is not the same 
as if there were a jury. 

In Re Lidington (No. 1) [1940] W.N., 279, Farwell, J., had to 
consider an application made by the testator’s wife in a case 
where the whole estate had been given to the two sons of the 
testator, contingently on their attaining the age of twenty- 
eight, with an ultimate gift over if they should die under 
that age. This gift was subject to a life interest to K in 
one quarter of the estate. The will expressly stated that the 
testator left his wife ‘‘ nothing whatsoever.’’ The widow 
took out the summons against the executor, and on the 
summons for directions the Master directed that K and the 
testator’s two sons should be added as defendants. On 
the summons being opened, Farwell, J., stated that every 
person whose rights under the will might be affected by the 
relief asked for, ought either to be a party or represented by 
a party appointed under a representation order. He therefore 
referred the summons back to the Master with directions to 
add as defendants one or more of the persons entitled in 
ultimate remainder in the event of the sons not attaining 
twenty-eight. He also directed that the Master should 
make a representation order under Ord. 54F, r. 6. The 
case came on some weeks later (re Lidington (No. 2) [1940] 
W.N. 304), a representative remainderman having been 
added as defendant. It was then dealt with on its merits. 
It turned out that the testator had entered into a separation 
deed under which he covenanted to pay his wife £130 a year 
free of tax for her maintenance. Farwell, J., held that on 
the true construction of this deed the annuity of £130 
terminated at the death of the testator. He pointed out that 
the testator may well have thought that his widow was going 
on getting the £130 a year for her life, and that may well 
have been his motive in excluding her from his will. In the 
circumstances, however, she was completely unprovided for, 
and had two infant children to support. The evidence was 
not clear whether the capital value of the net estate would or 
would not exceed £2,000. In these circumstances the learned 
judge gave the widow the maximum that could be allowed 
her under the Act, namely two-thirds of the income of the 
estate, on condition that she should maintain the two children 
out of it during their infancy. In accordance with the Act 
the direction to pay was limited to the widowhood of the 
applicant and the learned judge also exercised his discretion 
by limiting it to the period during which both children were 
under age. As the question whether the estate might be 
under £2,000, and so enable the court to allow the widow 
sums out of capital, was unresolved, he gave the widow 
and the executor liberty to apply, saying that any application 
of this character would be made under s. 1 (4) of the Act. 
The costs of the summons as between solicitor and client 
were ordered to come out of the estate. This case is important 
as being the first and so far the only reported case under 
the Act which was really dealt with on its merits. It shows 
that the court is proceeding very cautiously, since the sums 
provided for the widow were not only limited to her widowhood 
(as required by the Act) but also to the period while she 
had infant children to maintain. In this case, supposing the 
estate was just over £2,000, the widow would only be getting 
about £1 a week, so it will readily be seen that the provision 
made for her could hardly be described as liberal. It is 
not altogether easy to square this case, where the widow 
and two infants were going to be ‘ maintained’ out of 
£1 a week, with Re Vrint. But doubtless these matters will 
become clearer when there are more reported cases. 
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Landlord and Tenant Notebook. 


Failureto Comply with Defence Regulation Directions. 


A SHORT report of an action for possession decided in Leicester 
County Court, which was among the home news items in 
The Times of 19th August, will serve as a basis for further 
discussion of reg. 62 of the Defence Regulations, 1939. It 
should be noted that the case was in the Law Report, and for 
the purposes of this article I must.draw certain inferences or 
make certain assumptions. 

It appears, then, that the Minister of Agriculture and 
Fisheries, per the Leicestershire War Agricultural Committee, 
gave directions that certain land held by the defendant as a 
tenant should be ploughed up; that this was not done; that 
the Minister or Committee thereupon served notices on him 
and his landlord determining the tenancy; and that the 
claim in the action was based upon these notices. The 
landlord’s advocate explained that the departmental deter- 
mination of the tenancy did not give the landlord possession 
if the tenant refused to vacate. The defendant pleaded 
(i) that he had taken the farm as a stud farm; (ii) that it 
was not agricultural land; (iii) that he was not a farmer, 
and he had no means of carrying out the Committee’s orders. 
The newspaper does not record the findings or other grounds 
for the judgment, which was in the plaintiff’s favour ; it is, 
however, possible that questions of law as well as questions 
of fact had to be investigated, and I will revert to these 
possibilities later. 

The explanatory statement made on the plaintiff’s behalf 
points to what may or may not be a deficiency in the Defence 
Regulations, according to one’s point of view. Regula- 
tion 62 (1) commences by authorising the Minister to give 
directions such as he thinks necessary or expedient for 
increasing or maintaining the production of articles essential 
to the life of the community; it says nothing about the 
question to whom these directions are to be given, though 
it is obvious that directions, in rem, as it were, would not 
do much good. It then goes on to provide for the eventual 
determination of any tenancy as mentioned above. Suppose, 
now, that when the land concerned is let both parties are 
made aware of the directions and, the tenant having dis- 
obeyed them, an order determining the tenancy be made, 
is the landlord bound to seek possession, either by legal 
proceedings or by reasonable force ? If he should be content 
with mesne profits, does he ‘‘ contravene or fail to comply 
with”? the regulations as described in reg. 92 and expose 
himself to ynpleasant penalties as therein provided, or is the 
only sanction a dispossession at the instance of a*competent 
authority as set forth in reg. 51 ? 

The various points put forward by the defence draw one’s 
attention to the definition of ‘‘agricultural land ’’ used by the 
regulations. For the validity of the notices relied upon 
would depend on the land answering to that definition, which is 
in reg. 100 (1): ‘‘ Any land used as arable, meadow or pasture 
ground only, land used for a plantation or a wood . . .” etc., 
being, as was pointed out in the ‘‘ Notebook” of 18th 
November last (vol. 83, p. 865), substantially identical with 
that used by de-rating enactments. This definition concludes 
by providing that the meaning does not include ‘‘ land kept 
or preserved mainly or exclusively for purposes of sport or 
recreation, or land used as a race-course’”’; but this would 
not be of much assistance in solving the question before the 
court, for presumably the sport itself must take place on the 
land. Nor would Jarvis v. Cambridgeshire Assessment 
Committee (1938), 4 All E.R. 186, deciding that land used 
three months every year for exercising racehorses was yet 
agricultural land; while Re Joel’s Lease, Berwick v. Baird 
[1930] 2 Ch. 359, though the subject-matter was a stud farm, 
dealt with the question whether such a farm fell within the 
narrower definition of ‘‘ agricultural holding ’”’ in Agricultural 
Holdings Act, 1923. This might be helpful in a case in which 
reg. 62 (2) (Summary determination by the Ministry on breach 
of rules of good husbandry) was sought to be applied. 

But it looks as if the real difficulty confronting the defendant 
was that none of his allegations, which I have purposely set 
out separately numbered, would necessarily bring his land 
within the definition, which demands that and is satisfied 
when the land shall be or is used as certain ground or for 
certain purposes. Thus what he had taken it as would not 
be decisive, though, as the judgment of Maugham, J., in 
Re Joel’s Lease shows, it might be a relevant consideration ; 
the definition dealt with there speaks of land which “ is ”’ 
agricultural or pastoral, etc., and his lordship said he ‘‘ had 
to bear in mind the purpose of the letting as evidenced by the 
circumstances in relation to the nature of the property and 
to the terms of the lease.’’ As to (ii), it is possible that land 
which is not agricultural land should be used as such, though 
presumably the decision here was mainly on the facts. But the 
point does emphasise the disadvantage of adopting, in a 





measure designed to increase food supplies in time of war, a 
definition contained in a peace-time rating enactment. On 
(iii) one may observe that while the position of the defendant 
invites sympathy, if he who drives fat oxen need not himself 
be fat nor need he be even a professional ox-driver or equipped 
with a proper goad; and the fact that he was not a farmer 
and had no means of complying with the directions would 
have no bearing on the nature of the land. 








Our County Court Letter. 
Liability for Hospital Treatment. 


THE above subject has been considered in two recent cases. 
In Committee of Victoria Hospital v. Ward, at Worksop County 
Jourt, the claim was for £7 4s. in respect of nursing and 
maintenance. The defendant was a member of a contributory 
scheme, and he entered the accident ward with a fractured 
leg on the 24th November. If he had remained in that ward, 
his contributory payments would have covered his treatment. 
On the 26th November, however, the defendant was moved 
to a private ward, and the evidence of a former sister, and of 
a former house surgeon, was that he was moved at his own 
request. There was an extra charge for treatment in a private 
ward, which carried the privilege of privacy and unrestricted 
visiting. Members of a contributory scheme, however, could 
become private patients at 6s. a day, instead of 9s., if they 
made the request. The defendant left the hospital on 20th 
December. The case for the defendant was that he had made 
no request for his removal to a private ward, and the rules 
governing the admission of patients to such wards were never 
brought to his notice. On being asked if he would like to be 
moved, he had promised £5 as a donation to the hospital, 
in the event of his removal. The defendant was still willing 
to pay the £5, but another result of the removal had been 
that he had received a bill from the honorary surgeon for £21 
in respect of professional services. His Honour Judge 
Hildyard, K.C., observed that the defendant, in accordance 
with the rules of the contributory scheme, had had treatment 
in the public ward, and also in the private ward at reduced 
prices. The question of liability for the medical fees was 
not in issue between the committee and the defendant, but, 
on the claim for nursing and maintenance, judgment was 
given for the plaintiffs, with costs. 

In McCarter v. Newbrook’s Executors, at Whitchurch 
County Court, the claim was for £26 5s. for professional 
services. The case for the plaintiff was that he had formerly 
been an honorary physician and surgeon at Whitchurch 
Cottage Hospital. In that capacity he had made 137 attend- 
ances on the deceased, who had been admitted with a fractured 
leg in September, 1936. After several months in hospital, 
the patient was moved to his daughter’s home, where he died 
towards the end of 1937. The custom of the hospital was 
that a committee decided weekly on the amount of fees to be 
charged to patients, according to their means. This had no 
relation to the question of the doctors’ fees, which was a 
matter for the doctor’s discretion. At the date in question, 
a rule existed that a doctor should notify the committee of 
his intention to charge. The rule was not enforced, however, 
and it had since been deleted. The defence was that the 
deceased was aged sixty-nine when he died, and his only 
income was 15s. a week from the Ministry of Pensions in 
respect of a son, who had been killed in action. The injury 
of the deceased was sustained in a motor accident, and.the 
insurance company had paid £350, plus the hospital fees, in 
settlement. The estate of the deceased, after payment of 
debts, amounted to £263 5s. 6d. This was divided between 
two daughters, but the statutory notice, prior to distribution, 
had not been published. His Honour Judge Samuel, K.C., 
held that the plaintiff was entitled to remuneration for 
setting the limb, and for treating the deceased at the home 
of his nephew, prior to his admission to hospital. That was 
all the plaintiff could claim, and judgment was given in his 
favour for £10, with costs. 


Tenant’s Liability to Repair Roof. 

In Townend v. Meads, recently heard at Nottingham County 
Court, the claim was for £6, being a quarter’s rent of business 
premises, and £5, being the agreed share of the cost of 
re-decoration. The defendant’s case was that he had_ not 
agreed to pay the £5, and his stock had been damaged by 
reason of the plaintiff’s failure to repair the roof. Ifis Honour 
Judge Hildyard, K.C., observed that, by the terms of the 
tenancy, the defendant was required to keep the property in 
good and tenantable repair. The defendant was therefore 
responsible for the roof, and his defence failed. Judgment was 
given for the plaintiff, with costs. Compare Taylor v. Webh 
[1937] 2 K.B, 283, 
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To-day and Yesterday. 


Legal Calendar. 


19 August.—Sir Joseph Jekyll, Master of the Rolls, died 
of mortification of the bowels on the 19th August, 1738. 

20 August.—On the 20th August, 1735, four desperate 
men sentenced to death at Kingston Assizes were hanged on 
Kennington Common. Two days before, with the aid of 
pistols smuggled into their cells in two pies, they had made 
a bold attempt to break out. A violent affray had ensued 
in which one of the men had his arm disabled and another had 
half his face cut away with a blow from a cutlass. Injured as 
they were, they suffered execution at the appointed times. 


21 August.—Judicial salaries would present an illuminating 
subject for research, for there seem to have been long periods 
when the judges were by no means overpaid. Thus, for well 
over a century, the Welsh judges received only £50 (with 
£30 for diet) fixed by statute in 1542, with a brief interval 
of prosperity when the Commonwealth authorities gave 
them £250. At the Restoration the old fees were reverted to, 
but on the 21st August, 1668,in reply to a petition from them, 
a royal warrant was issued to augment the salaries of the 
six justices of the Great Sessions for Wales to £150 a year. 
It took them about another hundred and fifty years to reach 
a salary of £1,150. 

22 August.—On the 22nd August, 1688, Mr. Justice 
Allibone died at his Holborn house in Brownlow Street, 
adjoining Gray’s Inn, where he began his legal education. 
He was buried near the grave of his mother at Dagenham. 
Death came rather opportunely to him at the relatively 
early age of fifty-two, after rather more than a year’s service 
as a Justice of the King’s Bench, for he was a Roman Catholic 
and an adherent of James II, and had he survived the Whig 
Revolution a few months later he would in all probability 
have suffered attainder. 

23 August.—In 1746, the judges were busy dealing 
with the Jacobites captured as a result of the collapse of 
Prince Charlie’s rising. The 23rd August was a notable day 
at the Court House at St. Margaret’s Hill, Southwark, when 
the grand jury found true bills against twenty-two gentlemen, 
mostly commissioned officers in the Prince’s forces, charged with 
high treason. Their fates were various, two even being 
pardoned forthwith without being brought to the bar, while 
another only received a reprieve while he was actually on the 
sledge going to execution. Sir James Wedderburn, whose 
name stood at the head of those indicted, was in due course 
found guilty and executed on Kennington Common. 

24 August.—On the 24th August, 1751, Thomas Colley 
was hanged at Gubblecut Cross for his part in a witch hunt 
at Tring, when a mob of people had lynched an old woman 
suspected of sorcery, finally drowning her in astream. He was 
brought in a one-horse chaise from St. Albans Gaol escorted 
by over a hundred troopers, for thousands of people came to 
see the execution, many grumbling that it was hard to hang 
a man for destroying an old wicked woman that had done 
so much mischief. He himself behaved very penitently. 
By his dying declaration he said: ‘‘ I beseech you all to take 
warning by an unhappy man’s suffering that you be not 
deluded into so absurd and wicked a conceit as to believe that 
there are any such beings upon earth as witches.’’ He ascribed 
his crime partly to the influence of drink. 

25 August.—It was on the 25th August, 1883, that the 
Bankruptcy Act finally abolished imprisonment for debt in 
England. (The Emperor Constantine had abolished it in 
Imperial Rome in 320.) It is true that debtors who refuse 
payment in contempt of court when they have the means to 
obey its order may still find themselves in prison, but the law 
as it stands is no longer a general menace to liberty. 

THE WEEK’S PERSONALITY. 

Although Sir Joseph Jekyll is not much remembered now, 
he was one of the most notable Masters of the Rolls, holding 
the office for twenty-one years from 1717 till his death in 
1738, and, since that judicial office was not then incompatible 
with a seat in Parliament, he played the part of an active 
member for forty years. Pope described him as an 

“.. . odd old Whig 

‘““ Who never changed his principles or wig ” 
but we still have something by which to remember him. The 
Mortmain Act of 1736 was originated by him. In a way it 
was through him that Lincoln’s Inn Fields was first fenced 
and turned into a pleasure garden, for after he had introduced 
a bill to increase the tax on spirits, the mob which commonly 
resorted to the fields, then an open space, handled him very 
severely and the authorities decided that public security 
demanded their enclosure. He also spent a great deal in 








rebuilding the Rolls House in Chancery Lane. Only within 
living memory was it pulled down to make way for the 





Record Office. By his will he left £20,000 towards paying off 
the national debt, which Lord Mansfield said was like trying 
to stop the middle arch of Blackfriars Bridge with his full- 
bottomed wig. He was a learned and impartial judge and an 
influential Parliamentarian. 


MARRIAGE BY MISTAKE. 

Two rather interesting nullity decrees were recently granted 
in the Divorce Court. In the case of one of them the young 
wife said that she had not known she was being married, but 
had thought that the proceedings in the register office merely 
amounted to a registration of an intention to marry. The 
civil ceremony (if such it may be called) is sufficiently lacking 
in glamour to make the mistake understandable, but what can 
one say of the simplicity of the girl whose case came before the 
public in 1895, when she sought and obtained a decree of 
nullity in respect of a supposed marriage contracted in the 
following circumstances. The story may be found in Ford 
v. Stier [1896] P. 1. She was seventeen years old and her 
mother took her out for a drive. The carriage stopped at 
St. Mary Abbot’s Church, Kensington. Inside they found a 
clergyman, a licence and a bridegroom, a man whom she had 
known about three weeks and who had once been in the same 
party with her at the theatre. She said she did not know 
him well enough to be engaged to him, but he urged her to do as 
her mother told her and her mother said it would be all 
right and that they were only going through a form of 
betrothal. As she had never been to a wedding or read the 
marriage service she believed the story. Later she retained 
a vague recollection of a clergyman and a ring which she 
threw away after leaving the church. That was all. She was 
warned not to tell her father and immediately afterwards 
the bridegroom went to South Africa. Four years later she 
married someone else and obtained a decree of nullity. 

Scots RECKONING. 

The other recent nullity decree was granted to a young 
lady who had run away from a Lincolnshire vicarage and 
gone through a form of marriage by declaration in Glasgow. 
She found release in Lord Brougham’s Act of 1856, for neither 
she nor the man she eloped with had lived in Scotland for 
twenty-one days immediately preceding the ceremony. A 
sad little case once threw an interesting light on the construc- 
tion of that Act. A couple travelled from London to 
Edinburgh, entered Scotland at 4 a.m. on the Ist July, and 
were married at 11 a.m. on the 21st July. Later one of them 
repented the bargain and sought successfully to have the 
marriage declared void. The Scots reckon from midnight 
to midnight and the parties had been in Scotland only nineteen 
days and two half-days. 








Correspondence. 


[The views expressed by our correspondents are not necessarily those of 
Tue Souicrrors’ JOURNAL. ] 


Costs. 


Sir,—I am not surprised to learn of the amounts paid by 
the Treasury and of the amounts retained for costs in respect 
of prosecutions under the Food Orders. It is quite in keeping 
with Treasury practice. 1: It is also in accord with the attitude 
of the Treasury generally to our profession. 

While I would welcome any practical steps to improve 
our position with the Treasury (and other Government 
Financial Departments) I must take exception to what 
‘* Subscriber ’’ writes about The Law Society and the sugges- 
tion which he makes for dealing with the state of affairs to 
which he draws attention. 

Does any solicitor seriously suggest that we could boycott 
the Treasury (or any other Government Department) when 
prosecutions are necessary under war-time or general orders? 
To do so would be to invite the Government Departments 
to do the very thing against which the Council of The Law 
Society is fighting: that is, to conduct prosecutions by their 
own civil servants, who are often unqualified, and to enact 
that persons prosecuted may not have legal representation. 

As to undercutting, it is easy to say that this should be 
stopped, but the best brains in the profession have not so 
far been able to devise an effective means of stopping such 
malpractice. Our profession is not unique in experiencing 
this difficulty. It is largely a matter of educating the public. 
It is more than difficult to make people realise that they cannot 
get West End service at East End prices, and that under- 
cutters, touters and defaulters are to be found in the same 
camp. 

I suggest that ‘‘ Subscriber ’”’ should have given his name. 
One could then see whether he supports the Council of The 
Law Society by being a voluntary member. 

London, E.C.4. Max. C. BATTEN. 

10th August. 








a 


er 























August 24, 1940 


THE SOLICITORS’ JOURNAL 


[Vol. 84] 499 








Notes of Cases. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


Fakisandhia Nkambule v. R. 
Lord Thankerton, Goddard, L.J., and Sir Philip Macdonell. 
7th May, 1940. 

Criminal Law (Transvaal)—Procedure—Joint trial of two accused—Plea 
of guilty by first accused altered to one of not guilty—No alteration of 
plea on record—No substantial injustice—Transvaal Proclamation 
No. 16 of 1902, s. 20. 

Appeal by special leave from a decision of the Special Court of 
Swaziland convicting the appellant of murder. 

When the appellant, as second accused, and the first accused were 
arraigned, the appellant pleaded not guilty. The first accused pleaded 
guilty, but his counsel first said that his client intended to make a full 
confession of the murders but would also say ‘in defence’’ that he 
had committed them at the instigation of the appellant, a tribal chief, 
and in the belief that the paramount chief of the tribe knew what he 
was doing. The clerk of the court had entered on the record a plea of 
guilty for the first accused, and no alteration of that plea was at any 
time made on the record. The trial then proceeded as a joint trial of 
the two accused as if each had pleaded not guilty. For the defence 
the first accused and the appellant both gave evidence and were cross- 
examined by the Attorney-General, and each was cross-examined on 
behalf of the other accused. The evidence of the first accused, an 
accomplice, implicated the appellant as having incited him to murder 
the three deceased. It was argued for the appellant that that procedure 
was wrong by reason of s. 20 of the Transvaal Proclamation No. 16 
of 1902: ‘ No confession which may be made by any person shall in 
any case be admissible as evidence against any other person’’; and 
that the correct procedure in accordance with that section and with 
Transvaal practice would have been to take evidence aliunde that the 
crime charged had been committed, and then to sentence the first 
accused on his plea of guilty, thereafter calling him as a witness for the 
Crown, on the principle that before his evidence could be used to 
implicate any person mentioned therein he should, by reason of having 
already been sentenced, have nothing to fear or hope when giving that 
evidence. (Cur. adv. vult.) 

Sir Pattie MacponeE Lt, giving the judgment of the Board, said that 
counsel for the appellant cited Rex v. Fatshawa [1930] S.A.L.R. 
(Transvaal) 526. That case was distinguishable as not having been a trial 
of the third accused jointly with the two other accused, while the present 
case, in the course which it took, was a joint trial of the two accused 
as if on a plea of not guilty for each of them. Further, it appeared that 
South African practice did permit a court to enter a plea of not guilty 
on behalf of » native or other ignorant person pleading guilty if it 
considered that he did not properly understand the effect of that plea, 
or if he seemed to have matter of exculpation that he wished to allege 
(see Gardiner and Lansdown, ‘South African Criminal Law and 
Procedure,’’ 2nd ed., vol. I, at pp. 238, 255 and 257). There was some 
authority for the procedure of the court in this case, though it certainly 
was irregular to allow the first accused’s plea of guilty to remain on 
the record and not to alter it to one of not guilty. The difference 
between what the court did do and what strictly it ought to have done 
in accordance with s. 20 of the Proclamation was that, if the first accused 
had been sentenced before giving evidence and had then been called 
as a witness for the Crown, the Attorney-General could not have cross- 
examined him; whereas in the course taxen the first accused was a 
witness for the defence, so that the Attorney-General could, and did, 
cross-examine him ; but in either event it would still have been necessary 
to corroborate his evidence, and it could not be said that the departure 
from what was apparently the correct Transvaal procedure was a 
departure of substance from the principles of justice. In the opinion 
of their lordships, the irregularity of leaving on the record a plea of 
guilty after in effect altering it to one of not guilty did not entail any 
real prejudice to the appellant. The irregularities in the trial were not 
of such a character as would justify interference with the decision 
appealed from. The scope of such interference was well understood, 
and it was only necessary to cite the words of Lord Watson in Dillet’s 
Case (1887), 12 App. Cas. 459, at p. 467. The appeal should be 
dismissed. 

CounseL: Horace Douglas, K.C., and S. N. Bernstein ; The Solicitor- 
(feneral and Kenelm Preedy. 

Soticrtors: EH. F. Hunt & Co. ; Burchells. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


COURT OF APPEAL. 


R. v. Staffordshire Justices ; ex parte Stafford Corporation. 
Sir Wilfrid Greene, M.R., Scott, L.J., and Singleton, J. 10th April, 1940, 
Highways—Public footpath across land—A pplication to divert—Certificate 
by justices that new path complete when in fact incomplete—A pplication 
for certiorari to quash order—Discretion of court—** Person aggrieved ’’— 
De lay. 
Appeal from a decision of the Divisional Court. 
A company of builders owned land in Stafford over which ran a 
public footpath. Wishing to develop the land as a building estate, 





they gave the corporation written notice of their desire to have the 
footpath diverted for some 387 yards. The path as diverted was to 
run along roads 30 feet to 36 feet wide to be constructed in the course 
of developing the estate, and thus to take a zig-zag course across the 
land. The corporation, having approved the proposed diversion, in 
April, 1937, following the procedure laid down by the Highway Act, 
1835, authorised their surveyor to apply to two justices of the borough 
to view the footpath. Having done so, the justices in August gave 
their certificate that the footpath might be diverted as proposed. In 
October the corporation obtained an order of quarter sessions directing 
that the new footpath should be set out and appropriated for use as a 
public footpath instead of the existing one, which was to be stopped 
up. In January, 1938, the justices issued a further certificate that the 
new footpath had been set out and appropriated as ordered, and that 
it was complete and in good repair and condition. However, at the 
time when the justices gave that final certificate after viewing the new 
footpath, the latter had only been completed in parts, in the sense that 
part of the new roads over which it was to run were incomplete, 
consisting only of an ash track 4 feet wide to form a temporary footpath. 
Accordingly, in April, 1939, the corporation moved for a writ of certiorari 
for the quashing of the justices’ certificate of January, 1938, on the 
ground that the justices had exceeded their jurisdiction in giving it 
when the new footpath was not complete, since s. 91 of the Act of 1835 
provides that ‘‘ no old highway shall be stopped up until such new 
highway shall be completed . . . and so certified by two justices . . . ” 
The Divisional Court dismissed the motion for certiorari, holding that 
they ought not to exercise their discretion to direct the writ to issue 
in view of the long delay between the date of the certificate complained 
of and the bringing of the proceedings, houses having meanwhile been 
built by the company over the site of the old highway. The corporation 
appealed. 

Sir WiLrrRIp GREENE, M.R., said that, in order that the conditions 
necessary for the granting of the justices’ final certificate could exist, 
it was quite clearly necessary that the whole of the substituted highway 
should be completed and in good repair. The old highway would 
remain open unless that state of affairs existed and were so certified. 
It was a misapprehension on the part of the justices and the building 
company to think that it was only necessary to put down a footpath 
of the ordinary width of a footpath, because it was the whole of the 
new highway, with its width of from 30 feet to 36 feet, which was being 
substituted for the old path. The result of s. 91 was that, the requisite 
conditions not having been fulfilled, the old footpath remained open to 
the public. In the Divisional Court, the majority of the judges had 
expressed doubts on the question (which, on the view which the court 
took, it was not necessary to decide) whether the certificate in question 
was one which could be dealt with by certiorari. It must not be taken 
that the present court entertained the same doubts ; they expressed no 
opinion on the matter as it had not been argued. Then it was argued 
for the corporation that the remedy of certiorari, in a case where the 
applicant was a person aggrieved, was not a matter for discretion at 
all; and that, if the absence of jurisdiction were once established, the 
applicant, if a person aggrieved, was entitled ex debito justitiw to his 
order, so that no question of discretion arose. The corporation said 
that they were constituted a person aggrieved by the circumstance 
that if the new highway in its incomplete state were substituted for 
the old, the corporation, who were liable to keep the new highway in 
repair, would be taking over that obligation in respect of a highway 
which had never been put into proper condition. The court were 
prepared to assume, without deciding, that the corpbration were, in 
the circumstances, a person aggrieved. In his (his lordship’s) opinion, 
the order for the issue of the writ of certiorari was strictly in all cases, 
except where it went as of course, a matter of discretion. The ex debito 
justitie argument merely meant that the court would in such cireum- 
stances exercise their discretion by granting the relief. Once it was 
established that, in deciding whether or not a particular remedy shotld 
be granted, the court were entitled to inquire into the conduct of the 
applicant and the circumstances of the case, the case must be one of 
discretion. His lordship then reviewed at length the causes of the 
corporation’s delay in moving for the writ, and said that the fact that 
the borough surveyor’s knowledge of the condition of the new footpath, 
he knowing nothing of the law, did not find its way to the town clerk, 
who would naturally know the legal position, was irrelevant. It 
appeared from Reg. v. South Holland Drainage Committee (1838), 
8 Ad. & E. 429, and Reg. v. Surrey Justices (1870), L.R. 5 Q.B. 466, 
that the conduct of the applicant might be considered by the court in 
deciding how to exercise their discretion; and Reg. v. Sheward (1880), 
9 Q.B.D. 741, and R. v. Glamorgan Appeal Tribunal (1917), 115 L.T. 930, 
at p. 932, showed that delay was also a relevant consideration. The 
appeal must be dismissed. 

Scott, L.J., and Stnaueton, J., agreed. 

CounsEL: Montgomery, K.C., and Squibb, for the corporation ; 
Valentine Holmes and Milmo, for the builders ; Done (for J. R. Willis, 
on war service), for the justices. 

Soxicrtors: Sharpe, Pritchard & Co., for T. Broughton Nowell, 
Town Clerk, Stafford; Pritchard, Englefield & Co., for Thomas Jones 
and Co., Manchester; Sharpe, Pritchard & Co., for W. M. Morgan, 
Clerk to the Justices, Stafford. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Dormer v. Newcastle Corporation. 
Slesser, Clauson and Goddard, L.JJ. 30th April, 1940. 
Local Act empowering local authority to erect pedestrian 
Section in Act forbidding an ** Act . . . amounting 
Liability of authority. 
116; [1940] 


Local government 
barriers in streets 
to a nuisance’’—Frontagers injured by barrier 
Appeal from a decision of Wrottesley, J. (84 Sox. J. 

1 K.B. 586). 

The plaintiffs were the owners of a block of offices and shops facing a 
street in Newcastle at a point where it was joined by two others, the 
junction forming a busy traffic centre. In August, 1938, the defendant 
corporation erected a permanent railing consisting of posts and two 
lines of rails along the edge of the pavement in front of the plaintiffs’ 
bui'ding. The plaintiffs complained that the barrier was a nuisance 
and an infringement of their rights, and they accordingly brought an 
action claiming an order for its removal, and damages. The barrier 
was erected by the defendants in pursuance of s. 22 of the Newcastle- 
upon-Tyne Improvement Act, 1865, which provides ; ‘* The corporation 
may... place... in any street any posts, pillars, rails, bars, chains, 
or other fence . . . for the protection of passengers and tra‘fc, and... 
for prevention of accidents, and may place posts in the carriageway of 
any street so as to make the crossing thereof less dangerous to passengers 
‘ Section 65, which is one of a group of sections to which the 
marginal note is “ Sewers—NSanitary Arrangements,’’ is as follows : 
“ Provided always that nothing in this Act shall authorise the corporation 
or any lessee of the corporation to do or be party to any act... 
amounting to a nuisance.’ The corporation contended that s. 65 did 
not impose a limitation on their activities under s. 22, because it was 
impossible to place any post or fence in a street without committing the 
most elementary form of nuisance, and that, therefore, if s. 65 were 
read in its ordinary meaning, Parliament would there have formally 
forbidden what in s. 22 it had explicitly authorised. It was argued 
that the true meaning of the section was merely that, in exercising their 
powers under the Act, the corporation must act reasonably, in good 
faith, and without abusing their powers or unnecessarily damaging 
private interests. It was argued for the plaintiffs that the effect of 
s. 22 was to empower the corporation to erect barriers, etc., which would 
undoubtedly constitute public nuisances, while s. 65 forbade them so to 
erect such barriers as to constitute private nuisances, i.e., to cause 
special damage to individuals over and above that caused to the 
community at large. Wrottesley, J., accepted the plaintiffs’ contention 
and gave judgment in their favour. The defendant corporation 
appealed. 

Svesser, L.J., said that the corporation were clearly acting within 
their powers under s. 22 considered by itself. The exercise of those 
powers necessarily had the effect of creating what would otherwise be a 
nuisance, whether public or private. (His lordship referred to Vernon 
v. St. James, Westminster, Vestry (1879), 16 Ch. D. 449, at p. 468.)_ 
Clearly, also, the erection of the railings was not an unreasohable 
exercise of the corporation’s power under s. 22. Referring to R. v. 
Dibdin [1910] P. 57, at p. 125, his lordship said that s. 65 operated as a 
proviso to the main enactment, which, here, was the enactment relating 
tosewers. It was therefore limited to the potential nuisance arising from 
the corporation’s exercise of their powers under ss. 62, 63 and 64, relating 
to sewers. A general proviso with the effect for which the plaintiffs 
contended would have been found, if anywhere, in s. 160, dealing with 
‘** miscellaneous provisions,’ and not in a special group of sections 
dealing with sewers. There was ample authority for the proposition 
that the court was entitled to have regard not only to the subject-maiter 
preceding the proviso, but also to the indications afforded by the 
arrangement of the sections. (His lordship referred to “ Craies on 
Statute Law,’’ 4th ed., at p. 190; Cohen v. South Eastern Railway Co. 
(1877), L.R. 2 Ex. D. 253, at p. 260, and R. v. Newark-upon-Trent 
Inhabitants (1824), 3 B. & C. 59, at p. 71.) Finally, if s. 65 had the 
effect which Wrottesley, J., attached to it, he (Slesser, L.J.) saw no 
reason for restricting the word “ nuisance ’’ to a private nuisance. If 
the section forbade a nuisance there was no reason for limiting the type 
of nuisance forbidden. The class of case to which the judge had referred 
on that matter did not apply. If s. 65 had to be read with s. 22, the 
powers under the latter section would not be exercisable in a way from 
which any nuisance at all, public or private, resulted. The appeal must 
be allowed. 

CLavson and Gopparp, L.JJ., agreed. 

CounseL: Sir William Jowitt, K.C., and Squibb (for Capewell, on 
war service); Havers, K.C., and Rochford. 

Souicrrors : Collyer-Bristow & Co., for The Town Clerk, Newcastle ; 
Dawson & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.} 


Temperance Permanent Benefit Building Society v. Nevitt. 


Scott, MacKinnon, Clauson, Luxmoore and Goddard, L.JJ. 
2ist June, 1940. 


Mortgage—Procedure—Mortgagor absent on war 
brings action of ejectment—Mortgagor’s wife sole defendant 


service 


Mort jagee 
i/legation 


wife unlawfully in possession—Judgment in default of appearance 

R.S.C., Ord. 13, rr. 8, 17—Ord. 55, rr. 5a, Sn. 

Appeal from a decision of Farwell, J. 

In 1937 the defendant’s husband had mortgaged his dwelling-house 
to the plaintiff building society to secure £570 repayable by monthly 





instalments of £3 7s. There was a provision in the mortgage that 
if three instalments were in arrear the plaintiffs should be entitled 
to possession of the mortgaged property. On the outbreak of war the 
mortgagor was more than three months in arrear with his instalments. 
The mortgagor had joined the army, leaving his wife, the defendant, 
in possession of the mortgaged premises. The plaintiffs brought this 
action in ejectment against the mortgagor's wife as being unlawfully in 
possession. The defendant, having failed to enter an appearance, the 
plaintiffs applied to sign judgment in default of appearance under 
Ord. 13, r. 8. Farwell, J., refused to allow judgment to be entered. 

Scorvr, L.J., said in his view the issue of the writ was in itself an abuse 
of the process of the court, because, on the one hand, the mortgagor, 
against whom the proceedings were really intended, was not made a 
defendant, and ‘ ecause, on the other, the defendant chosen was the 
mortgagor's wife. It was an abuse to allege that she was unlawfully 
in possession. If anyone could be in lawful possession it was the 
mortgagor's wife. It was an improper allegation to put on the writ 
that she was unlawfully in possession. Order 13, r. 8, was not intended 
to be used for the purposes of enforcing mortgages or equitable charges. 
The Rules had been amended in March, 1940, to prevent r. 8 being 
misu ed for the enforeement of mortgages. The following words had 
been added at the end of r. 8: ‘... upon the production of a certificate 
by the solicitor for the plaintiff or, in the case of a plaintiff in person, 
of an affidavit that the action is not one to which r. 17 of this order 
applies.’’ Rule 17 provided that, where the plaintiff is claiming relief 
under Ord. 55, r. 5a (being the rule allowing application by originating 
summons in respect of mortgages) no judgment in default of appearance 
should be entered without leave. The addition to r. 8 was made to 
complete the protection provided byr. 17. The amendment came into 
operation on the day that the application was made to enter judgment. 
No certificate in accordance with the amended rule was ever produced, 
this was because it could not be given. The proceedings from start to 
finish had been an abuse of the process of the court. The judgment of 
Farwell, J., must be affirmed and the writ and all subsequent proceedings 
set aside. 

MacKinnon, Crauson, Luxmoore and Gopparp, L.JJ., agreed. 

CounseL: A. 7’. Denning, K.C., and M. Gravenor Hewins, for the 
plaintiffs. The defendant did not appear and was not represented. 

Soricrrors : Shaen, Roscoe & Co. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.} 


APPEALS FROM COUNTY COURTS. 


Williams v. Mercer. 
Luxmoore and Goddard, L.JJ., and Morton, J. 24th June, 1940. 
Advertisement site—Licence for five years—Terminable by one month's 
notice if authority required amendment or alteration of sign—F rection 
of illuminated sign—Lighting (Restrictions) Order, 1939 (S.R. & O., 
1939, No. 1098)—No amendment or alteration—Notice invalid. 


Appeal by the defendant from a judgment of His Honour Judge 
Dowdall at Liverpool County Court. 

Judgment was given for the plaintiff for £11 5s., being a quarter's 
rent payable in advance for an advertising site, due under an agreement. 
The agreement, which was dated 18th October, 1937, granted to the 
defendant a licence for five years from Ist November, 1937, to erect and 
use an advertising sign upon part of the wall of a building. The 
agreement provided that if the local authority or any other authority 
lawfully empowered to do so should require the sign after erection to be 
taken down, removed, altered or amended, then the lessor should 
have the right to determine the lease by one month's notice in writing. 
The erection consisted of a large square board with the words “ Mercer's 
Furniture and Carpet Galleries, entrance 60, Hanover Street,’’ and a 
hand underneath indicating that street. The sign was fitted with neon 
gas and could be lit. On Ist September, 1939, the Lighting (Restrictions) 
Order, 1939 (S.R. & O. 1939, No. 1098), was passed. Paragraph 2 of 
that Order provides : ** No person shall, for the purpose of advertisement 
or display, cause or permit any sky-sign, fagia or advertisement to be 
illuminated, or any light to be displayed, outside or at the entrance to 
any premises or any hoarding or similar structure."’ On 15th December, 
1939, the defendant by his solicitors gave the plaintiff notice terminating 
the agreement at the end of January, 1940. 

Luxmoorg, L..J., said that there was no question that the notice would 
be proper if the defendant had power in the circumstances to determine 
the agreement. Had anyone required the sign to be “altered or 
amended ’’? So far as the Order went, it was simply a prohibition of 
the lighting-up of the sign. That, by itself, was not an alteration in the 
sign, although it was an alteration in the method of using the sign. 
It was impossible to say that the defendant had been required to “ alter 
or amend ’’ the sign within the meaning of the agreement. The notice to 
determine the agreement was therefore ineffective ; there was no defence 
to the claim for a quarter’s rent. The appeal must be dismissed. 

Govparp, L.J., agreed and said that if the Lighting Order had 
required that illuminated signs should be so treated that they would be 
incapable of illumination, there was no doubt that it would 
come within the expression “altered or amended,’’ and the 
defendant's notice would have been proper. The regulation deait with 
the use of the sign and not the construction of the sign. 

Morton, J., also agreed that the appeal should be dismissed, 
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CounsEL: H. Diamond ; G. B. H. Currie. 
Souicirors : Gibson & Weldon, agents for Kdgar Mercer & Co., 
Liverpool ; Jaques & Co., agents for 7’. J. Smith & Son, Liverpool. 
[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


O’Grady v. M. Saper, Ltd. 
MacKinnon and Luxmoore, L.JJ.,and Tucker, J. 3rd July, 1940. 
Contract of service—Wages during sickness—Consideration for wages 

—Actual performance or mere readiness and willingness—Question 

of fact. 

Appeal from a judgment for the plaintiff given by His Honour Judge 
Owen Thompson at Bow County Court. 

The plaintiff's claim was for £45, being fifteen weeks’ wages at £3 
per week. The plaintiff had been employed as a doorkeeper at the 
defendants’ works from December, 1936, onwards. There was no 
express agreement with regard to any right to wages during sickness, 
and in 1938 he was absent from work through illness for two separate 
periods of four weeks and nine weeks, and in 1939 he was absent through 
illness for two weeks. During these periods he was not paid, nor, as 
he admitted in evidence, did he expect at the time to be paid. He said 
that he did not expect it until he saw a report of a case in a newspaper. 
The county court judge held that in the absence of evidence of the 
terms on which the man was engaged in 1936, there was in his view 
no express or implied term to prevent the normal rule from applying. 
By ‘“‘ the normal rule’? he meant the purported rule of the common 
law as stated in the headnote of Marrison v. Bell [1939] 2 K.B. 187, 
which reads; ‘ Illness of a servant which, while it lasts, incapacitates 
him from the performance of his duties, but is not so long continued 
or so serious as to terminate the contract of service, does not, at common 
law, suspend his right to wages under the contract.’’ The county court 
judge gave judgment for the plaintiff for the amount claimed. 

MacKrwnon, L.J., said that Marrison v. Bell (supra) was a disastrous 
example of the results of the misapplied industry of the compilers of 
law reports. The headnote of the case in the Law Reports, in terms, 
appeared to be the statement of a principle of the common law. It 
was not, and could not be, the statement of any principle of the common 
law. The whole question was what were the terms of the contract 
between the employer and the servant. It was pointed out by 
Mr. Justice Atkinson in the later case of Petrie v. Mac Fisheries, Ld.[1940]| 
1 K.B. 258, that “ the question must depend, as indicated in the notes 
to Cutler v. Powell, 6 T.R. 320; Sm. L.C. 13th ed., Vol. Il, p. 49), 
on the terms of the contract. The right to wages depends on whether 
the consideration therefor has been performed. It is submitted in the 
notes to that case, and I think rightly, that it must be ascertained 
from the contract whether the consideration for the payment of wages 
is the actual performance of the work, or whether the mere readiness 
and willingness, if of ability to do so, is the consideration.’’ In this 
case there was abundant evidence of terms, not express, but no doubt 
implied, that this man should not be paid while sick. The conclusive 
evidence of that was that on at least three occasions during the time 
of his employment when he was sick he was not paid wages, and he 
acquiesced in that position. ‘Till he saw ‘the piece in the paper’’ 
he neither asked for payment during illness, nor expected it. The 
question was one of pure fact in each case, and the appeal must be 
allowed and judgment entered for the defendants. 

Luxmoorg, L.J., and Tucker, J., concurred in allowing the appeal. 

CounseL: R. L. Parry; Malcolm Wright (for H. H. Phillimore, 
on war service), 

Soxicirors: Kenneth Brown, Baker, Baker ; James H. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


Fellowes. 


HIGH COURT—CHANCERY DIVISION. 


In re An Application by the Royal Bank of Scotland. 
Bennett, J. 9th July, 1940. 

Emergency provisions—Mortgage—Notice requiring repayment—Three 
months not expired from date of service-——Application by mortgagee for 
leave to exercise statutory powers—Law of Property Act, 1925 (15 Geo. 5, 
c. 20), 8. 103—Courts (Hmergency Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), 
8. 1 (1) and (4). 

By an equitable charge made in 1936 the borrower charged certain 
freehold lands in favour of the applicant bank as a collateral security to 
secure moneys due to the bank. The charge provided that the bank 
should have “ all the powers conferred on mortgagees by the Law of 
Property Act, 1925, in like manner as if these presents had been a 
mortgage by deed.’’ On the 15th May, 1940, the bank gave formal 
notice calling in the mortgage moneys. On the 28th May the bank 
applied under the Courts (Emergency Powers) Act, 1939, for leave, on 
the expiration of three months from the 15th May, 1940, to proceed 
to exercise all powers and remedies which might be available to them 
and in particular to enter into possession of and sell the mortgaged 
property. 

Bennett, J., said under the terms of the charge the bank could not 
realise the security until the 15th August, 1940. The court had to 
consider whether a mortgagor was unable immediately to perform his 
obligations on the date when the person entitled to some remedy was 
legally entitled to enforce it. The mortgagor’s position might change 
by the 15th August and that change might be due to circumstances 





attributable to the war. Therefore, if leave was now given to exercise 
the remedy, which was not exercisable until the L5th August, the 
mortgagor might be deprived of his rights under s. 1 (4) of the Act of 
1939. The application was premature and must be adjourned. 

CounsEL: Markwick, for the mortgagees ; Pennycuick (Coen with him), 
for the mortgagor. 

Soutcrrors: Forsyte, Kerman & Phillips ; Piesse & Sons. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Vrint; Vrint v. Swain. 
Bennett, J. 12th July, 1940. 

Will—No provision for widow—A pplication by widow for maintenance 
Reasons of testator for disinheriting w'dow—W hat evidence admissible-— 
Net estate of £138—Whether application well founded—Inheritance 
(Family Provision) Act, 1938 (1 d& 2 Geo, 6, ¢. 45), 8. 1 (1) and (7). 

The testator died in 1939 leaving a net estate of only £138 14s. 10d. 
By his will he appointed S sole executor and beque ithed to him all his 
property absolutely. The testator’s widow took out this summons, 
pursuant to the Inheritance (Family Provision) Act, 1939, asking that 
reasonable provision might be made for her maintenance out of the estate. 
Her sole source of income was her widow’s pension of 10s. a week. In 
1935 the plaintiff had taken maintenance proceedings against the 
testator in the police court and an order had been made. In connection 
with these proceedings the testator’s solicitor had prepared, on oral 
instructions, a proof of the evidence which the testator was prepared to 
give. This proof had been sent to the testator, who had returned it 
unsigned and without any covering letter or comment. The defendant 
tendered the proof in evidence. The widow objected that it was 
inadmissible. 

BENNETT, J., said that this document was not admissible either at 
common law or under the Evidence Act, 1938. The question, however, 
was what was meant by ‘“ evidence”? in the Inheritance (amily 
Provision) Act, 1938, s. 1 (7). In his opinion the word ‘ evidence ” 
was not there confined to legal evidence. ‘The document should be 
admitted. It might be that it had little or no weight. He would, 
however, decide the case solely on the ground that the object of the Act 
was to provide maintenance for dependants, not legacies. Where the 
estate was only £138 14s. 10d., it was not reasonable to apply for 
maintenance. Application dismissed. 

CounsEL: Blake ; Morle. 

Souicrtors ; Wilkinson, 
Sheppard. 


Howlett & Moorhouse ; Boyce, Kvans & 


{Reported by Miss B. A. BICKNELL, Barrister-at-Law.} 


HIGH COURT--KING’S BENCH DIVISION. 


Hills v. Co-operative Wholesale Society, Ltd. 
Macnaghten, J. 18th April, 1940. 

Servant injured in employment—High Court action 
against master—Plea of common employment —Subsequent county court 
action in county court under Employers’ Liability Act—Money paid 
into court taken out in satisfaction—Effect on High Court action —Same 
cause of action—Employers’ Liability Act, 1880 (43 d& 44 Vict. c. 42), 
8. 1. 

Preliminary point of law referred for decision under R.8.C., Ord. XXV, 
» 


Master and servant 


The plaintiff, a labourer employed by the defendants, suffered injury 
by accident in the course of his employment. He issued a writ in the 
High Court claiming damages from the employers. When he saw from 
the defence that the employers were pleading common employment, 
he instituted an action for damages in the county court under the 
Employers’ Liability Act, 1880, in respect of the same injury, no such 
plea being open to the defendants under that Act. In the county 
court action the defendants paid into court £468 with a denial of 
liability, and the plaintiff took the money out in satisfaction. The 
question of the effect of that proceeding on the High Court action now 
arose for decision as a preliminary point in that action. (Cur. adv. vult.) 

MacnaGuten, J., said that it was apparently the first time that a 
person who had recovered judgment in the county court under the 
Act of 1880 was seeking to pursue a claim for negligence in respect of 
the same injuries in the High Court. There was no authority directly 
in point. It was emphasised for the plaintiff that the Act contained 
no such provision as that in the Workmen’s Compensation Act, 1925, 
that a workman who had recovered compensation under that Act could 
not pursue any remedy either at common law or under the Act of 1880. 
It was urged that the cause of action under the Act of 1880 was a 
different one from that which the plaintiff would be entitled to assert 
at common law if he had been injured by the negligence of the defen- 
dants. It was argued for the defendants that the plaint under the 
Act of 1880 was really an action based on negligence and on nothing 
else, and that the Act conferred no new cause of action. The Act must 
be examined to see whether that were so. By s. 1, where personal 
injury had been caused to a workman in any one of five specified ways, 
‘the workman or, in case the injury results in death, the legal personal 
representative of the workman ... shall have the same right of 
compensation and remedies against the employer as if the workman 
had not been a workman of, nor in the service of, the employer, nor 
engaged in his work.’’ In his (his lordship’s) opinion, the sole effec 
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of s. 1 was that, when an action was brought under the Act of 1880, 
although the workman was in fact a person in the service of the employer, 
the action was to be determined on the fiction that he was not in fact 
working in that service. There was nothing in the Act of 1880 which 
conferred any different cause of action on the injured workman from 
that which he would have had at common law but for the doctrine of 
common employment. The matter was concluded by Thomas v. 
Quartermaine, 18 Q.B.D. 685. In that case the Court of Appeal 
held that the Act of 1880 had not affected the defence arising from the 
maxim volenti non fit injuria, which, accordingiy, applied to the case, 
the defendant employer thus succeeding in the absence of evidence of 
negligence arising from a breach of duty on his part. Bowen, L.J.’s, 
view of the Act was that it had, with certain exceptions, placed the 
workman in a position as advantageous as, but no better than, that 
of the rest of the world who used the master’s premises at his invitation 
on business. The Master of the Rolls had dissented in that case, but 
not on the question now at issue. He had dissented on the question 
whether the doctrine volenti non fit injuria did or did not apply, holding 
that it did not. The issue now submitted must therefore be decided in 
favour of the defendants, and the High Court action stand dismissed. 
CounseL: C. L. Henderson (defendants) ; Frampton. 
Soxicitors : W. Stanley Eastburn ; Scott Duckers & Co. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


MacDonald v. Inland Revenue Commissioners. 

26th April, 1940. 

Revenue—Income tax—Sur-tax—Avoidance—Transfer of assets to foreign 
company—Further transfer of same assets to different foreign company 
for avoidance of death duty—** Associated operation ’’—Liability to 
tax—Finance Act, 1936 (26 Geo. 5, and 1 Edw. 8, c. 34), s. 18 (1). 
Appeal by case stated from a decision of the Commissioners for the 

Special Purposes of the Income Tax Acts. 

The appellant, Mrs. MacDonald, who was ordinarily resident in 
the United Kingdom, transferred securities to an American corporation 
in which she became the sole shareholder. It was conceded that the 
transfer was effected in order to avoid paying British income tax and 
sur-tax. In 1935 she transferred her shares in the corporation to a 
trustee company in America on trust to pay the income to her for life. 
The object of that transfer was the avoidance of British death duties. 
An assessment to sur-tax in the sum of £54,015 was made on the appellant 
for the year ending the 5th April, 1936, on the basis that a sum estimated 
at £50,000 fell to be included as income tax for the year by virtue of 
s. 18 (1) of the Finance Act, 1936. By s. 18: “ For the purpose of 
preventing the avoiding by individuals ordinarily resident in the 
United Kingdom of liability to income tax . . . it is hereby enacted as 
follows: (1) Where such an individual has by means of. . . transfer, 
either alone or in conjunction with associated operations, acquired any 
rights by virtue of which he has .. . power to enjoy . . . any income 
of a person resident . . . out of the United Kingdom which, if it were 
income of that individual received by him in the United Kingdom, would 
be chargeable to income tax . . . that income shall . . . be deemed to be 
income of that individual . . . Provided that this sub-section shall not 
apply if the individual shews . . . that the transfer and any associated 
operations were effected mainly for some purpose other than . . . avoiding 
liability to taxation.’’ From 1932 to 1936 the corporation accumulated 
the income from the assets which had been transferred to it. In January, 
1936, it declared a dividend of $200,000, which it paid to the trust 
company. The Commissioners decided that that dividend should be 
included in the taxpayer’s assessment to sur-tax for 1935-36, and she 
appealed. 

MACNAGHTEN, J., said that the Crown argued that the proviso to 
s. 18 (1) did not apply to the transfer to the trust company although that 
transfer was a purpose other than the avoidance of taxation—namely, 
the avoidance of death duty. It was argued that ‘‘ taxation ’’ should 
be construed to include death duties. The appellant argued that s. 18 
came in Pt. Il of the Act of 1936, which part dealt only with income 
tax; that the section was concerned only with the avoidance of income 
tax; and that “taxation ’’ in the proviso should therefore be read as 
applying to income tax only. The arguments on that point were almost 
evenly balanced, but on the whole he thought that the appellant’s 
contention was to be preferred. Section 18 therefore did not apply to 
the transfer from the corporation to the trust company. The Crown 
next argued that that transfer was an “ associated operation,” and that 
by means of the successive transfers income became payable to the 
trust company which the appellant had been able to enjoy within the 
meaning of s. 18. In order to bring the proviso to s. 18 (1) into 
operation, the appellant must show, not merely that the associated 
operation was made for some purpose other than that of avoiding 
liability to taxation, but that both the transfer and the associated 
operation were made for some other purpose (Cottingham (Executors) v. 
Inland Revenue Commissioners [1939] K.B. 250; 82 Sox. J. 761), where 
Lawrence, J., held that the fect that some of the associated operations 
were not concerned with avoidance of taxation did not remove the 
transfer of assets from the operation of s. 18. It was urged for the 


Macnaghten, .J. 


appellant that neither transfer did avoid her liability to income tax. 
As the transfer to the company had not been made, the effect of the 
transfer to the corporation would have been that, when the dividend 
of $200,000 was paid, the appellant would have been assessable to 





income tax under r. 1 of Case V of Sched. D to the Income Tax Act, 
1918; so, it was argued, all that the transfer to the trust company did 
was to make it necessary that the computation of tax should be made, 
not under r. 1, but under r. 2, by which she would not be liable to tax 
unless she received the income in the United Kingdom, whereas she had 
directed the trust company to pay it over to a third concern. Section 18, 
however, was expressed to apply whether the income ** would or would 
not have been chargeable to income tax apart from the provisions of 
this section."” The appeal must be dismissed. 
CounseL: Needham, K.C., and Serimgeour ; The 
(Sir Terence O’Connor, K.C.), Stamp and Hills. 
Soxicirors : Linklaters & Paines ; The Solicitor of Inland Revenue. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Solicitor-General 


Weld-Biundell and Another v. Synott. 
Asquith, J. 29th April, 1940. 

Mistake of fact—Sale of mortgaged property—Proceeds in hands of first 
mortgagee—T oo much handed over to second mortgagee as residue— 
Mistake as between the parties as well as between mortgagor and 
mortgagee —Innocent misrepresentation by first mortgagee as to sum due 
to second mortgagee no ground for estoppel. 

Action claiming a sum as money paid under a mistake of fact. 


In December, 1938, the plaintiffs were lawfully in possession of the 
net proceeds of the sale of certain property of which the plaintiffs were 
the first mortgagees and the defendant was the second mortgagee. Of 
that sum the plaintiffs were entitled to £6,293 17s. 7d. for principal and 
interest under the mortgage. The defendant was entitled to the residue, 
£301 5s. 1d. In the mistaken belief that the interest due to them 
amounted only to £181 7s. 7d., the plaintiffs paid to the defendant 
£413 15s. Id. instead of £301 5s. ld. They accordingly now claimed 
from the defendants £112 10s., the difference between £413 15s. 1d. 
and £301 5s. 1d., as money received by the defendant to the use of the 
plaintiffs. 

Asquitu, J., said that the defendant’s main contention was that the 
mistake was not a mistake as between the plaintiffs and the defendant, 
but a mistake as between the plaintiffs as first mortgagees and the 
mortgagor, because it concerned the amount due to the plaintiffs from 
the mortgagor as interest, and that that was a mistake with which the 
defendant had nothing todo. Against Kelly vy. Solari (1841), 9 M. & W. 
54, and similar cases, the defendant relied on authorities such as 
Chambers v. Miller (1862), 32 L.J.C.P. 30; Aiken v. Short (1856), 
25 L.J. Ex. 321; and Deutsche Bank vy. Beriro & Co. (1895), 73 L.T. 
Rep. 669, as deciding that, if money was to be recoverable as paid 
under a mistake of fact, the mistake must have been one as between 
the plaintiff and the defendant, between the payer and the payee. 
He (his lordship) found some difficulty in apprehending the exact 
meaning of the words “as between”’ in that connection. It was 
notoriously difficult to harmonise all the cases dealing with the payment 
of money under a mistake of fact, but the ground on which, in Chambers 
v. Miller, supra, it was said that the mistake was not one as between 
the parties, was that it did not affect the liability as between the payer 
and the payee—that was, that it was not such a mistake that, if the 
mistaken assumption of the payer had been true, there would have 
been a legal right in the payee to demand, and in the payer to pay, 
the money in question. In his opinion, a mistake which was as to a 
fact which, if true, would have made it obligatory on the payer to pay 
the payee, a mistake affecting obligation, was a mistake inter partes. 
The only basis on which it had been argued in the present case that 
the mistake was not of that’character was that it was, or arose out of, 
a mistake regarding what the mortgagor owed the plaintiffs, and, 
therefore, was a mistake between the mortgagor and the plaintiffs and 
not one between the plaintiffs and the defendant. He (his lordship) 
could not see why it should not be both: where what A owed to B 
depended on what A was owed by C, and A, owing to a mistake as to 
the latter amount, automatically made a mistake as to the former 
amount, there was a mistake not only as between A and C but also 
as between A and B. He therefore held that the defence that the 
mistake was not inter partes failed. The defendant then argued that 
the plaintiffs, having represented to the defendant that more was owing 
to him than was in fact the case, were now estopped. Even assuming, 
however, which he did not think was the case, that there had been a 
sufficient representation by the plaintiffs and a sufficient acting upon it 
by the defendant, an estoppel did not in his opinion arise unless it 
could be shown that there was neglect or misconduct on the plaintiffs’ 
part in making the misrepresentation. The decisions showed that 
much turned on whether the payer was subject to a duty to the payee 
to inform him of the true state of the account. His lordship referred 
to Skyring v. Greenwood (1825), 4 B. & C. 281, and Holt v. Markham 
[1923] 1 K.B. 504; 67 Sot. J.314. In Standish v. Ross (1849), 3 Ex. 527, 
at p. 534, where there was no breach of duty by the payer, the court 
held that, where money was paid over under an ordinary mistake of 
fact, it could not be a bar to its recovery “ that the defendant had 
applied the money in the meantime to some purchase which he would 
not otherwise have made, and so could not be placed in statu quo.” 
Undoubtedly, a first mortgagee who sold the mortgaged property was 
under the duty to hold the balance of the proceeds, after satisfying his 
own debt, in trust for subsequent encumbrancers ; but there was not 
on him an additional duty, comparable with that of the Army paymaster 
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and the Army agents in Skyring v. Greenwood, supra, and Holt v. 
Markham, supra, at his peril to inform the second mortgagee correctly 
of the true state of the account. The duty under that head did not 
exceed that of an ordinary trustee, who would, in his opinion, not be 
estopped in similar circumstances. It was true that here the accounts 
as between: the first mortgagee and the mortgagor were, from the 
defendant’s point of view, exclusively within the knowledge of the first 
mortgagee ; but so they might equally be in the case of an ordinary 
trustee. It was easy to imagine a case in which exclusive knowledge or 
means of knowledge of the amount due to the cestui que trust resided 
in the trustee ; there would not in that case be an estoppel; nor, by 
parity of reasoning, should there be in this. There must be judgment 
for the plaintiffs for the sum overpaid. 

CounsEL: Moresby ; Hallis. 

Soxicrrors : Church, Rendell, Bird & Co., for Taylor, Kirkman and 
Mainprice, Manchester ; Barfield, Child & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE anp ADMIRALTY DIVISION. 


Horton v. Horton. 
Bucknill, J. 19th June, 1940. 
Divorce — Cruelty — Matrimonial Causes Act, 1937 (1 Hdw. 8 and 
1 Geo. 6, c. 57, 8. 2 (c)— Bodily hurt or injury to health — Wilful and 
unjustifiable acts. 


Husband’s petition for a decree nisi of divorce on the ground of 
cruelty. The acts of cruelty alleged were (inter alia) that the respondent 
from time to time out of jealous spite damaged various things belonging 
to the petitioner, and in particular, his Masonic clothing, several of 
his hats, a presentation gold cigarette case, a presentation silver salver, 
and the lens of one of his spectacles which she scratched; that she 
snatched the spectacles off his nose on several occasions, with the result 
that they were broken, a number of assaults, perpetual nagging, 
complaints about his absence from home on Masonic business, charges 
of hypocrisy about his religion, digging him in the back and slapping 
him on the face to prevent him sleeping at night. The petitioner also 
asked that the court should exercise its discretion in his favour in 
respect of adultery with a woman whom he wished to marry, the first 
act of adultery being in September, 1936. The petition was defended. 
The marriage took place in 1902 when the husband was twenty-seven 
and the wife twenty-three. In January, 1934, the wife, acting on the 
advice of her doctor, went away from the matrimonial home for a 
month because the husband and the wife were getting on each other’s 
nerves. In January, 1935, the husband left the matrimonial home, 
and said that it was impossible for him to live with his wife. In October, 
1937, a deed of separation was signed under which he allowed her 
£400 a year, and the petition was filed in July, 1939. A medical witness 
was called, who said that at the time when the petitioner left the 
respondent he was suffering from neurasthenia which was manifested 
by twitching and sleeplessness, and that after he had lived away from 
his wife for some time his health improved considerably. 

BuckniL1, J., said that he accepted the husband’s evidence on most 
of the charges. The Act did not define cruelty, but he took as his guide 
the speech of Lord Herschell in Russell v. Russell [1897] A.C. 395, 444, 
456, 457, where he said: “‘It . . . is indeed beyond controversy, that 
it was not every act of cruelty, in the ordinary and popular sense of 
that word, which amounted to sevitia, entitling the person aggrieved 
to a divorce; that there might be many wilful and unjustifiable acts, 
inflicting pain and misery, in respect of which that relief could not be 
obtained . . . Upon a review of the authorities prior to the time when 
the Divorce Act came into operation, I think it may confidently be 
asserted that in not a single case was a divorce on the ground of cruelty 
granted unless there had been bodily hurt or injury to health, or a 
reasonable apprehension of one or other of these . . . But the principle 
or rule that a judicial separation can only be granted on the ground of 
cruelty where there has been injury to body or health, or the reasonable 
apprehension of it, has been frequently recognised and acted upon 
since 1858. The law has never been enunciated in other terms, and 
no other test has been suggested as the correct one.’’ When that case 
was decided the remedy for cruelty was a legal separation, but it could 
not be supposed that a wider or more liberal meaning should be attached 
to the word now that it was a ground for divorce. Mere conduct causing 
injury to health was not enough. If a man married a wife whose 
character developed in such a way as to make it impossible to live 
happily with her, he did not establish cruelty merely because he found 
life with her impossible. He must prove that she had committed wilful 
and unjustifiable acts inflicting pain and misery on him and causing 
injury to health. The petitioner had proved his case. 

The discretion of the court was exercised in favour of the petitioner 
and a decree nisi of divorce granted. 

CounseL: D. N. Pritt, K.C., and Robert Ritson ; 
K.C., and @. C. Tyndale. 

Soricrrors : Crosse & Sons ; Darnell & Price, Northampton. 

[Reported by MAURICE SHARK, Esq., Barrister-at-Law.] 


H. W. Barnard, 





Several hundred historical documents and duplicates of lost legal 
and other records of the eighteenth and nineteenth centuries relating to 
Northern Ireland have been found in Belfast waste-paper collections, 
and have been sent to the Public Record Office for examination. 








Reviews. 


Dicksee’s Auditing. By S. W. RowLanpb, LL.B. (Lond)., 
F.C.A. Sixteenth Edition, 1940. Demy 8vo. pp. xx and 
(with Index) 1171. London: Gee & Co. (Publishers), Ltd. 
Price 25s. net. 

Sixteen editions in forty-eight years is as good an index of 
popular success for a technical manual as publishers could 
desire. The present edition continues its traditionally high 
standard. The reports of law cases, many of them not noticed 
in the recognised law reports, owing to the fact that they 
mainly deal with issues of fact, have always been a well-known 
feature of the work. The present edition contains a few new 
cases, notably R. v. Bishirgian, 25 Cr. App. Rep. 168, in which 
the principle laid down in R. v. Kylsant [1932] 1 K.B. 442, that 
an omission from a prospectus may render the document 
false in a material particular within s. 84 of the Larceny Act, 
1861, was applied to a case in which a prospectus inviting 
investments for the purpose of purchasing two businesses 
omitted to state that one of the businesses had heavy future 
gambling commitments. This book is obviously of value 
to lawyers specialising in company work, particularly having 
regard to the practical angle it gives on such vital matters as 
secret reserves, depreciation, bad debts, etc. If a grumble be 
permitted it is that lawyers would find the book even more 
useful if, in addition to quoting the reference to The 
Accountant for cases, reference were made to the reports 
which are usually quoted in court, e.g., 2. v. Bishirgian, 
52 T.L.R. 361; 154 L.T. 499; 25 Cr. App. Rep. 176, and 
30 Cox C.C. 379. This should be extended to the index of 
cases, which contains no references except to the page of the 
book. Apart from this small matter it is a book which has 
deservedly’ won recognition as a standard work. 


Books Received. 

Mews’ Digest of English Case Law. Quarterly Issue, July, 
1940. By G. T.. WuirrieLp HaAyEs, Barrister-at-Law. 
London: Sweet & Maxwell, Ltd.; Stevens & Sons, Ltd. 

Loose-leaf War Legislation, 1940. Edited by JoHn Burke, 
Barrister-at-Law. Part 8. Contents: Table of Emergency 
Rules and Orders, 1940; KEmergency Rules and Orders, 
1940 (Nos. 1031-1211). London: Hamish Hamilton 
(Law Books), Ltd. 

The Law of Burial and generally of the Disposal of the Dead. 
By ALFRED FELLOWS, B.A. (Cantab.), of Lincoln’s Inn, 
Barrister-at-Law. 1940. Demy 8vo. pp. xxxix and 
(with Index) 620. London: Hadden, Best & Co., Ltd. 
Price 30s. net. 








Obituary. 


Mr. J. ROSKILL, K.C. 

Mr. John Roskill, K.C., Judge of the Salford Hundred 
Court of Record from 1909 to 1937, died on Monday, 19th 
August. He was educated at Owens College, Manchester, 
and at Corpus Christi College, Oxford. In 1888 he was 
called to the Bar by the Inner Temple and joined the Northern 
Circuit, taking silk in 1908. From 1907 to 1909 he was 
Recorder of Burnley. 

Mr. W. D. MATHIAS. 

Mr. William Delamotte Mathias, barrister-at-law, died*on 
Friday, 9th August. Mr. Mathias was called to the Bar by 
the Inner Temple in 1900 and was Recorder of Penzance. 

Mr. E. A. BRIGGS. 

Mr. Edwin Ashworth Briggs, solicitor, of Messrs. Collyer- 
Bristow & Co., solicitors, 4, Bedford Row, London, W.C.1, 
died on Thursday, 15th August. Mr. Briggs was admitted 
a solicitor in 1905. 

Mr. G. W. HAINES. 

Mr. George Warden Haines, solicitor, died on Saturday, 
17th August, at the age of seventy-five. Mr. Haines had 
been Coroner for Folkestone for forty-seven years and, up to 
his retirement last’ year, had held more than 2,000 inquests. 
He was a former President of the Kent Law Society and was 
admitted a solicitor in 1891. 


On Active Service. 
Pinot OrriceER JOHN BODY. 

Pilot Officer John Body, barrister-at-law, has been killed 
whilst on active service, at the age of twenty-six. He was 
called to the Bar by the Inner Temple in 1937 and practised 
on the Western Gircuit. He was commissioned as Pilot 
Officer in the R.A.F. Volunteer Reserve in June, 1939. 
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Rules and Orders. 


S.R. & O., 1940, No. 1491 /L.23. 
SUPREME COURT, ENGLAND. 
SITTINGS. 
Tue Civit Business (AutumN Circuit) (No. 2) OrpEr, 
Datep Avaust 10, 1940. 

I, the Right Honourable Gordon Lord Hewart, Lord Chief Justice 
of England, in exercise of the powers vested in me by the Circuit Orders 
in Council, 1912 and 1919,* and all other powers enabling me in this 
behalf, and with the sanction of the Lord Chancellor, do hereby order 
and direct as follows : 

1. Civil Business generally shall be taken on the Autumn Circuit 
until further order at Newport in addition to the Assize towns at which 
Civil Business is now directed to be taken. 

2. This Order may be cited as the Civil Business (Autumn Circuit) 
(No. 2) Order, 1940. 

Dated the 10th day of August, 


1940. 


1940. 
Hewart, C.J. 
Simon, C. 
537) p. 11865; 10919 (No. 1287) II, p. 470. 


*S.R. & O. 1912 (No. 








War Legislation. 

(Supplementary List, in alphabetical order, to those published week by 
week in TuE Sovicirors’ JOURNAL, from the 16th September, 1939, to 
the 17th August, 1940.) 

PROGRESS OF BILLS. 
House oF Lorps. 


Allied Forces Bill [H.L.]. 
Read Third Time. 

Finance (No. 2) Bill [H.C.}. 
Read Third Time. 

Isle of Man Customs Bill [H.C.]. 
Read Third Time. 


[22nd August. 


[2Ist August. 
[21st August. 


STATUTORY RULES AND ORDERS. 


Control of Caustic Potash and Carbonate of Potash (No. 
Order, August 13. 

Control of Fertilisers (No. 4) Order, August 13. 

Control of Marine Tools (No. 4) Order, August 14. 

Control of Paper (No. 20) Order, August 13. 

Control of Paper (No. 21) Order, August 13. 

Control of Paper (No. 22) Order, August 15. 

Control of Timber (No. 13) Order, 1940, Direction No. 4, 
August 15. 

. 1473. Defence (Approach of Merchant Vessels) Order, August 12. 

. 1503. Defence Areas (No. 4) Order, August 16. 

. 1484. Defence (Finance) Regulations, 1939. Amendment Order 
in Council, August 15. 

Defence (Finance) Regulations 
Amendment Order in Council, August 15. 

Defence (General) Regulations, 1939. Order in Council, 
August 15, adding Regulation 3944. 

Eggs (Maximum Prices) (No. 4) Order, 1939. 
Order, August 15. 

Home Produced Eggs (Maximum Prices) (No. 
August 15. 

Industrial Registration (Amendment) Order, August 16. 

Livestock (Import from Eire and the Isle of Man) Regula- 
tions, August 15. 

Merchant Ships (Defence and 
August 13. 

Motor Fuel Rationing (No. 3) Order, August 14. 

National Health Insurance (Valuation) (Emergency 
Provisions) Regulations, August 10. 

Road Vehicles (Prohibition of Camouflage) 
August 10. 

1447 /8.66. Sheriff Court 
Rules, August 10. 

Trading with the Enemy (Specified Areas) (No. 2) Order, 
August 13. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 10) Order, August 14. 

E.P. 1446/8.65. War Zone Courts (Procedure) 
August 10. 

Wheat (Ascertained Average Price) (No. 2) Order, August 8. 

Workmen’s Compensation (Silicosis and Asbestosis) 
Amendment Scheme, August 16. 


[E.P. indicates that the Order is made under Emergency Powers. ] 


. 1475. 


. 1474. 

1482. 
- 1370. 
- 1479. 
. 1494. 
. 1495. 


4 


, 1485. (Isle of Man), 1939. 


. 1483. 


. 1498. Amendment 


. 1499. 2) Order, 
. 1507. 
1500. 
. 1477. Safety) No. 2 Order, 
. 1489. 
1497. 


. 1496. Order, 


(Emergency Procedure) (Scotland) 


E.P. 
No. 1476. 
No. 1468. 
(Scotland) Rules, 


No. 1465. 
No. 1506. 


Copies of the above Bills, 8. R. & 0.” 8, etc., can be obtained through 
The Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, 
London, W.C.2, and Branches. 





Court Papers. 


IN THE HIGH COURT OF JUSTICE—CHANCERY DIVISION. 

EXTENSION OF Trinity SITTINGS. 
Rota of Registrars in attendance on 

Date. Court of Appeal. Judge. 

Aug. 26... Blaker More 

<r More Blaker 

ae Blaker More 

ar More Blaker 

30 5. Blaker More 

Oe. << More Blaker 


” 





Wills and Bequests. 
| Herbert Pope, solicitor, of Westbourne Terrace, W., and 
, left £116,935, with net personalty £60,618. 
Staffs, left £29,717, 


Mr. Michae 
Great James Street, W.C. 

Mr. Henry Simcox Pratt, solicitor, of Tettenhall, 
with net personalty £17,152. 

Mr. Charles Arthur Rhodes, J.P., 
left £36,790, with net personalty £36,436. He left £200 to the Vicar 
and Churchwardens of St. Wilfred’s, Duchy Road, Harrogate ; £150 to 
the Barristers’ Benevolent Association ; £150 to the House of Mercy, 
Horbury. 


barrister-at-law, of Harrogate, 








Stock Exchange Prices of certain Trustee Securities. 
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India 3%. 16 948 or after .. = 
Sudan 4$% 1939-73 Average life 27 years 
Sudan 4% 1974 Red. in part after 1950 
Tanganyika 4° Guaranteed 1951-71 .. 
Lon. Elec. T. F. Corpn, 24% 1950-55 .. 


COLONIAL SECURITIES. 

* Australia (Commonwealth) 4° 1955-7: 
Australia (Commonwealth) 3}°, 1964-7 
Australia (¢ —— 3% 1955 -£ 
*Canada 4%, 1953-58 

New South WwW ales 34% 1930 50" 

New Zealand 3% 1945 .. 

Nigeria 4% 1963 . 

Queensland 34% 1950-70 

*South Africa 34°, 1953-73 

Victoria 34% 1929-49 


CORPORATION STOCKS. 

Birmingham 3°%, 1947 or after 

Croydon 3% 1940-60 

Leeds 34° 1958-62 

Liverpool 34% Redee mable by agreement 
with holders or by pure hase .. 

London County 3°, Consolidated Stock 
after 1920 at option of Corporation .. 

London County 34% 1954-59 ; 

Manchester 3°, 1041 or after 

Manchester 3% 1958-63 ‘ 

Metropolitan ¢ ‘onsolidated 24% 1920-49 

Met. Water Board 3% “ A’’ 1963-2003 

Do. do. 3% “ B” 1934-2003 

Do. do. 3% “E" 1953-73 

Middlesex County Council 3% 1961 66 

*Middlesex County Council 44% 1950-70 

Nottingham 3% Irredeemable .. eo 

Sheffield Corporation 34% 1968 


ENGLISH ~ og — AND 
PREFERENCE § TOCKS. 

Great Western Kiy. 4 

Great Western Rly. 44°, Debenture 

Great Western Rly. 5° Debenture 

Great Western Rly. 5% Rent Charge .. 

Great Western Rly. 5 


5% Cons. Guaranteed 
Great Western Riy. 5° Preference 


= 


to Co Co mm CO Oo mm CO 
onee 


— 


Www wwenwowo§ 

We OO CO CO me Oo OD 
_ 

a2aorocomozcon 


o 
~ DPN 


Ccf#nnwoocsss 
wSwaowwwnrew a 


Co Co wm OS OS CO CO ND oo eS OO Oo 
pad ems ume 
OF ON ONO ho = OF or 


—— 
= 
-_ 


% Debenture 








* Not available to Trustees over par. 
3 In the case of Stocks at a premium, the yield with redemption has been cal ulated 
at the earliest date ; in the case of other Stocks, as at the latest date, 














